UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DAWNA MARTI N- GLAVE,
Plaintiff

V. : 3: 03- CV- 1482 ( EBB)

AVENTI S PHARMACEUTI CALS
Def endant

RULI NG ON MOTI ON TO DI SM SS COUNTS FOUR, FIVE AND SEVEN

| NTRODUCTI ON

Plaintiff Dawna Martin-d ave ("Plaintiff"), a forty-seven-year-
ol d black African-Anerican, conmmenced her enploynment with Aventis
Phar maceuticals ("Defendant”) in 1991, as a sales associate. In
Decenmber, 2001, Craig Panarella ("Panerella"), then twenty-seven-
years-ol d, becane her imredi ate supervisor. It is alleged that
Panarella i npl enented and i nposed hei ght ened performance requirenments
on Plaintiff, while failing to hold her younger, white coll eagues to
t he sanme high standards. According to the Conplaint, in April, 2002,
Plaintiff received a smaller raise than she had normally received in
t he preceding ten years, which raise is alleged to be "l ower than
simlarly situated younger Sales Associates with conparable job
performance ratings.” Cplt. at T 9.

As a result of this treatnment, Plaintiff "began to manifest

physi cal synptons as a result of the stress she experienced and



ultimately had to take tinme off." Id. at | 10.

Fol | owi ng an extended | eave of absence, on or about April 23,
2003, Defendant term nated her enploynment one year follow ng her
departure for stress-rel ated physical synptons.

Def endant now noves, pursuant to Fed.R Civ.P. 12(b)(6), to
di sm ss Counts Four (wongful discharge), Six (intentional infliction
of enotional distress), and Seven (negligent infliction of enotional

di stress).

LEGAL ANALYSI S

Federal Rule of Civil Procedure 12(b)(6)

A nmotion to dism ss pursuant to Fed. R Civ. P. 12(b)(6) should
be granted only if "it is clear that no relief could be granted under
any set of facts that could be proved consistent with the

all egations." Hishon v. Spalding, 467 U S. 69, 73 (1984), citing

Conley v. G bson, 355 U. S. 41, 48 (1957). The function of a notion to

dismss is "not to weigh the evidence that m ght be presented at
trial but nerely to determ ne whether the conplaint itself is legally

sufficient." Festa v. lLocal 3 Int’'l Bd. of Elec. Wirkers, 905 F.2d

35, 37 (2d Cir. 1990). Additionally, pursuant to a Rule 12(b)(6)
anal ysis, the Court takes all well-pleaded allegations as true, and
all reasonable inferences are drawn and viewed in a |ight nost

favorable to Plaintiff. See Leeds v. Meltz, 85 F.3d 51, 53 (2d Cir.

1996); see also Conley, 355 U S. at 48 (holding that Federal Rules



rej ect approach that pleading is a game of skill in which one m sstep
by counsel may be decisive of case). However, Rule 12(b)(6) does not
all ow the substitution of conclusory statenments "for mninmally

sufficient factual allegations.” Furlong v. Long |Island College

Hosp., 710 F.2d 922, 927 (2d Cir. 1983).

1. The Standard as Applied

A. Wongful Discharge

I n Connecticut, the lawis well-settled that, in the absence of
a contractual relationship, enploynent relationships are considered
at-will and may be term nated at any tinme, with or w thout reason.

See Thi bodeau v. Design Group One Architects, LLC, 260 Conn. 691,

697-98 (2002).
The sem nal decision of the Connecticut Supreme Court in Sheets

v. Teddy’'s Frosted Foods, Inc., 179 Conn. 471 (1980), carved out an

exception for those at-will enployees who were termnated in
contravention of "some inportant violation of public policy.” Id. at
475. However, "the public policy exception to the general rule

all owi ng unfettered term nation of an at-will enploynent relationship

is a narrow one." Parsons v. United Technol ogies Corp., 243 Conn.

66, 79 (1997). The present case is strikingly simlar to Murris v.

Hartford Courant, 200 Conn. 676 (1986) and this Court adopts the

rational e of that decision, which decision provides, in relevant

part:



The plaintiff has failed to identify any
particul ar public policy affronted by [ her]
term nation. G ven the inherent vagueness
of the concept of public policy, it is
often difficult to define precisely the
contours of the exception. Nevertheless,
the plaintiff has not alleged that [her]

di scharge violated any explicit statutory
or constitutional provision. Nor has [she]
all eged that [her] dism ssal contravened
any judicially conceived notion of public

policy.
ld. at 680 (negating clainms that it is violation of public policy to

accuse an enployee of a crime falsely). Accord Carbone v. Atlantic

Richfield Co., 204 Conn. 460, 468-70 (1987)(plaintiff failed to
al l ege that reasons for term nation contravened public policy, either
by violating an express statutory or constitutional provision or by
transgressing judicially conceived notions of public policy;

def endant not |liable for the termnation of plaintiff). Cf. Qakes

V. Roncalli Health Care Managenent, et al., No. 3:03-CVv- 1278 (EBB),
Ruling on Motion to Remand (D. Conn. Novenber 24, 2003)(plaintiff
specifically alleged term nation based on public policy as set forth
in four Connecticut statutes and one regul ation of the Connecti cut
Depart nent of Health).

As in Murris, Plaintiff herein has not pleaded any statutory or
constitutional violation of public policy. Froma review of the
Conpl ai nt herein, the Court gleans that Plaintiff seemngly relies on

Def endant’ s violation of an alleged internal conpany procedure of



possi bly providing a pre-term nation warning. See Conplaint at Count
Four: Wongful Discharge at § 20. ("The Defendant’s failure . . . to
adhere to its own custom and policy regarding the issue of warnings .
prior to term nation constitutes the wongful discharge of the
plaintiff."”) It is beyond cavil that such alleged violation does not
contravene an inportant matter of public policy. See Sheets, 179

Conn. at 479. Accord Daley v. Aetna Life & Casualty Co., 249 Conn.

766, 804 (1999)(plaintiff could not prevail on claimthat public
policy required enployers to provide flexible work schedul es for
wor ki ng parents because no statute mandated such accommodati on).

Even had Plaintiff claimd that her allegations of racial and
age discrim nation, brought pursuant to 42 U S.C. Section 1981 and
Title VI, were supportive of her claimfor wongful discharge, it is
wel |l -settled aw i n Connecticut that a common | aw wongful discharge
cannot be predicated on a statute that already provides a plaintiff
with a specific, private right of action. See Thibideau, 260 Conn.
at 710-11 (dism ssing conmmon | aw wongful discharge claiminasnuch as
t he Connecticut |egislature provided for specific admnistrative

remedies); Dellaire v. Litchfield Cty. Ass’n for Retarded Citizen,

lnc., 2001 WL 237213 at *3-4 (D. Conn. 2001) (no w ongful discharge
claimas renmedi es avail abl e pursuant to the ADA and CFEPA); Esdalle

v. Hll Hearth Corp., 2001 WL 1479115 at * 2 (Conn. Super.Ct. Nov. 9,

2001) (federal and state renedi es available for age and disability



di scrimnation); Burnhamv. Karl & Gelb, P.C , 252 Conn. 153, 159-62
(2000) (action for wongful discharge unavailable to at-will enployee
if there exists a statutory renmedy under federal or state |aw);

Bournival v. Bank of Boston Conn., 1998 Conn. Super LEXIS 755 at 8

(Conn. Super. Ct. Feb. 25, 1998(di snm ssing wongful discharge claimdue
to the fact that the Connecticut Fam |y Medical and Leave Act
provi ded the appropriate statutory remedy to address the plaintiff’s

allegations); Friel v. St. Francis Hospital, 1997 W. 694729

(1997) (renedi es avail able under Title VII, ADA, and CFEPA).
For each of these reasons, Defendant’s Modtion to Dism ss Count
Four i s GRANTED

B. I ntentional Infliction of Enptional Distress

In order to succeed on a claimfor intentional infliction of
enotional distress, Plaintiff nust establish the followng: "(1) that
the actor intended to inflict enotional distress or that he knew or
shoul d have known that the enotional distress was a |ikely result of
his conduct; (2) that the conduct was extreme and outrageous; (3)
that the defendant’s conduct was the cause of the plaintiff’s
di stress; and (4) that the distress suffered by the plaintiff was

severe." Appleton v. Stonington Bd. of Ed., 254 Conn. 205, 210

(2000), citing Petyan v. Ellis, 200 Conn. 243, 253 (1986). In order

to state a cogni zabl e cause of action, Plaintiff nust not only all ege

each of the four elenments, but also nust allege facts sufficient to



support them See Meyers v. Bunker Ramp Corp., No. B-90-506 (JAC),
1992 U.S. Dist. LEXIS 5336, at *26 (D. Conn. 1992). Because this
Court finds that Defendant’s all eged conduct was not "extrenme and
outrageous,"” the other three elenments will not be addressed.

Whet her Defendant’s conduct is sufficient to satisfy the
el ement of extreme and outrageous conduct is a question, in the first

i nstance, for the Court. See Johnson v. Cheeseborough-Ponds

US. A Corp., 918 F. Supp. 543, 552 (D. Conn.), aff’d, 104 F.2d 355

(2d Cir. 1996), citing Mellaly v. Eastman Kodak Co., 42 Conn. Supp.

17, 18 (Conn. Super. Ct. 1991). Only where "reasonable m nds may

differ" does it beconme a question for the jury. Reed v. Signode

Corp., 652 F. Supp. 129, 137 (D. Conn. 1986); see also Restatenent

(Second) of Torts 8§ 46, cnt. (h) (1965). The general rule "is that

there is liability for conduct exceeding all bounds usually tolerated
by a decent society, of a nature which is especially calculated to
cause, and does cause, nental distress of a very serious kind."

Mellaly, 42 Conn. Supp. at 19-20, quoting W Prosser & W Keeton,

Torts 8§ 12, at 60 (5'" ed. 1984);see al so Restatenent (Second) of

Torts 8 46, cnt. (d) (1965) ("Liability has been found only where the
conduct had been so outrageous in character, and so extrene in
degree, as to go beyond all possible bounds of decency, and to be

regarded as atrocious, and utterly intolerable in civilized



society.”) Y "[Mere insults, indignities, or annoyances that are

not extrenme or outrageous will not suffice.”™ Brown v. Ellis, 40 Conn.

Supp. 165, 167 (Conn. Super. Ct. 1984).

In the present case, Plaintiff fails to allege any specific
conduct in Count Six which would denonstrate that Defendant’s actions
were extrenme and outrageous. Rather, she sinply incorporates her
claims of alleged discrim nation based on her race and age, which she
asserts caused her to begin "manifest[ing] physical synptons as a
result of the stress she experienced at work and ultimately had to
take timeoff". Conplaint at § 10. This Court, however, finds that
t hese allegations do not satisfy the above requirenments of extrene
and outrageous conduct, in that nothing she contends is "conduct nore
egregi ous than that experienced in the rough and tunble of every day

life." Keene v. Hartford Hospital, 208 F. Supp.2d 238, 247 (D. Conn.

2002).
Courts in Connecticut have been reluctant to allow a claimfor

intentional infliction of enotional distress. See, e.g., Dollard v.

Board of Educ., 63 Conn. App. 550, 554 (2001) (plaintiff’s claimof

concerted plan to force plaintiff to resign or beconme so distraught

"In interpreting what constitutes ‘extrenme and outrageous’
conduct, Connecticut courts have relied on the Restatenment (Second)
of Torts 846, coment (d) (1965). . . ." Thonpson v. Service
Mer chandi se, Inc., No. 3:96CVv1602 (GLG, 1998 U.S. Dist. LEXIS 13669,
at *4 (D. Conn. 1998). See al so Appleton, 254 Conn.at 210; Petyan,

200 Conn. at 254.




as to have reason to term nate her does not rise to intentiona
infliction of enotional distress claim; Appleton, 254 Conn. at 211
(finding allegations that school officials made derogatory comments
concerning plaintiff’s work performance and his ability to read, in
front of other enployees, contacted plaintiff’s daughter to reconmmend
that plaintiff take some time off because he was acting erratically,
and arranged to have him escorted by police off of school property
insufficiently extreme or outrageous to state a cause of action);

Emanuel e v. Baccaccio & Susanin, Civ. No. 379367, 1994 Conn. Super.

LEXI'S 3156, at *6 (Conn. Super. Ct., Apr. 10, 1992) (hol ding conduct
not extreme and outrageous where at-will enployee alleged her

enpl oyer made fal se accusations regardi ng her work perfornmance, and
used coercion, threats and intimdation to force her to sign a
docunment against her will, all for the purpose of depriving her of

benefits and conpensation); Rock v. Mtt Metallurgical Corp., 2001

Conn. Super. LEXIS 207, at *13-21 (Conn. Super. Ct., Jan. 10, 2001)
(granting defendant’s notion for summary judgnent where plaintiff

al |l eged that she was ordered to |lift and carry heavy objects beyond
her ability, was required to work w thout being supplied the
necessary resources, was transferred to a work station w thout a
chair or desk, was called names, and was fal sely accused of not
finishing her work, because in totality the acts were "l ess than

‘“extrene’ and ‘outrageous’ in nature").



Simlarly, the federal courts in this District, applying
Connecticut |aw, have interpreted the qualification of extreme and

out rageous conduct strictly. See, e.g., Arnstead v. Stop & Shop Cos.,

2003 U.S.Dist. Lexis 4107 at * 14-15 (D. Conn. March 17,

2003) (dism ssing intentional infliction of enotional distress claim
hol ding that "clains of enployer m sconduct in the form of

intentional discrimnation or retaliation, including discharge, which
chal l enge notive or intent, are dism ssed unless the manifesting
conduct is extreme and outrageous."); Harhay v. Blanchette, 160

F. Supp. 306, 315 (D. Conn. 2001)(term nation of enployee, even when
acconpani ed by other aggravating factors, does not itself give rise
to a claimfor intentional infliction of enotional distress); Wite

v. Martin, 23 F.Supp.2d 203, 208 (D. Conn. 1998) (general allegations

of discrimnation. . . and harassnment "fall short of m sconduct which
exceeds ‘all bounds usually tolerated by a decent society’".); Thomas

v. St. Francis Hosp. & Med. Ctr., 990 F. Supp. 81, 92 (D. Conn.

1998) (ver bal warni ngs, suspension, and term nation may have resulted
in hurt feelings, but were insufficient to support claim of

intentional infliction oif enotional distress); Johnson v.

Cheesebor ough-Pond’ s USA Co., 918 F. Supp. 543, 551 (D. Conn.

1996) (negati ve performance reviews, sudden term nation, and being
physically escorted from prem ses not actionable as intentional

infliction of enotional distress); Lopez-Salerno v. Hartford Fire

10



Ins., No. 3:97CV273 (AHN), 1997 U.S. Dist. LEXIS 19724, at *19 (D.
Conn., Dec. 8, 1997) (granting notion to dism ss where plaintiff

al l eged she was term nated so that defendant could avoid giving her
long-term disability benefits); Thonpson, 1998 U S. Dist. LEXIS
13669, at *2-3 (granting nmotion for sunmary judgnment and findi ng that
al |l egati ons made by plaintiff of enployer downgradi ng her race,
renmovi ng her responsibilities in order to underm ne her authority,
and failing to provide adequate supervision and sufficient staff to
do her job, did not constitute extreme and outrageous conduct).

Appl ying the appropriate stringent standards in |ight of such
precedents, the Court finds that Defendant’s conduct as alleged in
t he Conplaint did not exceed all bounds of decency and is not
"extrenme and outrageous." Hence, Count Six is dismssed for failure

to state a clai munder which relief my be granted. C. Neaql

In order to establish a cause of action for negligent

11



infliction of enotional distress, the Plaintiff nust prove that

Def endant shoul d have: (1) realized that its conduct involved an
unreasonabl e risk of causing distress to Plaintiff; and (2) realized
that the distress, if caused, mght result in illness or bodily harm

See Barrett v. Danbury Hospital, 232 Conn. 242, 260-61 (1995). When

the alleged infliction occurs in the workplace, Connecticut inposes
addi tional requirements . "[N]egligent infliction of enotional
distress in the enpl oynment context arises only where it is ‘based
upon unreasonabl e conduct of the defendant in the term nation
process.’ The nmere term nation of enploynent, even where it is
wrongful, is therefore not, by itself, enough to sustain a claimfor
negligent infliction of enotional distress. ‘The nere act of firing
an enpl oyee, even if wongfully notivated, does not transgress the

bounds of socially tol erable behavior.’" Parsons, 243 Conn. at 88-89,

citing Morris, 200 Conn. at 682 and Mandani v. Kendell Ford, Inc.,

312 Or. 198, 204 (1991). The tort of negligent infliction of
enotional distress "focuses on the manner of discharge; whether the
enpl oyer’s conduct in the term nati on was unreasonabl e, not whet her

the term nation of enploynent was unreasonable."” Lopez-Salerno v.

Hartford Fire Ins. Co., 1997 U S.Dist. Lexis 19724 at * 17 (D. Conn.

Dec. 8, 1997)(granting notion to dism ss negligent infliction of

enotional distress claim. See also. Witaker v. Haynes Constr. Co.,

167 F. Supp.2d 251. 2557 (D.Conn. 2001)(granting motion to dism ss

12



negligent infliction of enotional distress claiminasnmuch as
plaintiff had failed to present factual allegations denonstrating
that his term nation had been carried out in an unreasonabl e,
hum | i ating, or enbarrassing manner).

Absent from Plaintiff’s Conplaint are any allegations regarding
Def endant’ s conduct during her term nation process, |let alone
anything that was unreasonable in said process. See Arnstead, 2003
U.S.Dist. Lexis at * 19 (dism ssing negligent infliction of enotional
di stress claimwhere "[o]ther than conclusory characterizations
nost of plaintiff’s allegations [did] not describe conduct during the
term nation process but rather describe[d] defendant’s underlying
nmotivation . . . or relate[d] to pre-term nation conduct"). Thus, the
issue in a claimfor negligent infliction of enotional distress is
t he Defendant’s conduct, not his intent. "Courts have consistently
held that term nation for discrimnatory reasons, without nore, is
not enough to sustain a claimfor negligent infliction of enotional

distress.” Mner v. Town of Cheshire, 126 F. Supp.2d 184, 198 (D

Conn. 2000); see also, Newtown v. Shell Gl Co., 52 F. Supp. 2d 366,

367 (D. Conn. 1999); Thomams v. St. Francis Hosp. Med. Ctr., 990

F. Supp. at 92. Therefore, even if Defendant had a discrimnatory
nmotive in termnating Plaintiff, which this Court is not deciding
herein, inproper notivation alone still is insufficient to satisfy

the requirements of negligent infliction of enotional distress.

13



CONCLUSI ON

For each of the foregoing reasons, Defendant’s Mttion to
Di smi ss Counts Four, Six, and Seven [Doc. No. 7] is hereby GRANTED.
Plaintiff shall file an Amended Conpl aint, deleting these clains, on

or before January 12, 2004.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of Decenber, 2003.
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