UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ELECTRI C | NSURANCE, : No. 3-02-cv-1706( WAE)
Pl ai ntiff, :

V.

DARLENE CASTROVI NCI ,
RONALD A. CASTROVI NCI ,
JANE DCE, PPA,
JAMES DOCE, JANE DOE, and
JOHN DOCE,

Def endant s.

RULI NG ON CROSS MOTI ONS FOR SUMVARY JUDGVENT

This is an action for declaratory judgnent bought by the
plaintiff, Electric Insurance Conpany, relativetoits obligationto
def end and i ndemmi fy def endants Dar| ene Castrovi nci, Ronal d Castrovi nci
and Joseph Castrovinci inalawsuit brought by t he Doe def endants in
Connecticut state court.

The plaintiff and t he Castrovi nci defendants have fil ed cross
nmotions for summary judgnent. The Doe defendants have filed an
opposition to plaintiff’s notion for sunmary judgnent. For the
follow ng reasons, the plaintiff’s notion for sunmary judgnment will be
granted, and defendants’ notion will be denied.

BACKGROUND

Pl aintiff and def endants have subm tted statenents of facts with
supporting evidentiary materials. These subm ssions reveal the
follow ng undi sputed facts.

The plaintiff, Electric I nsurance Conpany, is a corporation



or gani zed under t he | aws of the Cormonweal t h of Massachusetts with a
princi pal place of business in Beverly, Massachusetts. Electric
| nsurance i ssued Honeowners | nsurance Policy No. 6004051H3 (the
"Homeowner’ s Policy") to Darl ene Castrovinci for the policy period of
Sept enber 14, 2000 t hr ough Sept enber 14, 2001, and Sept enber 14, 2001
t hough Septenber 14, 2002.

The Honeowner’ s Policy provides liability limts of $100, 000 per
person/ per occurrence. In"Sectionll, Liability Coverages, Coverage
E, Personal Liability," the Homeowner’s Policy provides:

If aclaimis nmade or asuit is brought agai nst an "i nsured” for

danages because of "bodily injury" or "property danage" caused by

an "occurrence" to which this coverage applies, [Electric

| nsurance Conpany] wll:

1. Pay uptoour limt of liability for the damages for
which the insured is legally liable..

2. Provi de a defense at our expense by counsel of our
choice, even if the suit is groundless, false or
fraudul ent. W may i nvestigate and settl e any cl ai mor
suit that we decide is appropriate. Qur duty to settle
or defend ends when the anount we pay for damages
resulting fromthe "occurrence" equal s our |imt of
liability.

The policy defines "bodily injury" as "bodily harm sickness or
di sease, including required care, | oss of services and deat h t hat
results.” "Occurrence" is defined as "an accident, including
conti nuous or repeated exposure to substantially the same gener al
har nful conditions, whichresults, duringthe policy periodin....

‘“Bodily injury.






The Homeowner’s Policy contains the follow ng excl usion:

Coverage E-Personal Liability and Coverage F-Medi cal
Payments to Others do not apply to "bodily injury"...

A Whi ch i s expected or intended by the "insured”,;

* % %

K. Arising out of sexual nol estation, corporal puni shnent
or physical or nental abuse...

A severability clause provides that the Homeowner’s Policy
"applies separately to each ‘insured.’”

In April, 2002, alawsuit was instituted in Connecticut state
court by Jane Doe, John Doe and Janes Doe against Ronald A.
Castrovinci, Darl ene Castrovinci and Joseph Castrovinci. The state
court conplaint makes the followi ng factual all egations.

Joseph Castrovinci is 14 years old, and Darl ene and Ronal d
Castrovinci are his parents. Jane and John Doe acted as chil dcare
provi ders to Joseph Castrovi nci. Between February, and Novenber, 2001,
Joseph Castrovinci sexual ly nol ested James Doe, the son of Jane and
John Doe.

The conpl ai nt consi sts of three counts. Count one asserts t hat
Dar | ene and Ronal d Castrovi nci and Joseph Castrovinci are liablefor
t he sexual assault of Janmes Doe, and counts two and t hree all ege,
respectively, that Darl ene and Ronal d Castrovi nci are |iabl e for common
| aw torts of negligence and reckl essness.

El ectric I nsurance i s providing a defense to Ronal d and Darl ene
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Castrovinci inthe Doe |l awsuit under areservation of rights, but has

deni ed coverage under the policy for all clains



assert ed agai nst Joseph Castrovinci and is not providing a defense to
himin the Doe | awsuit.

DI SCUSSI ON

A. St andard of Revi ew

A nmotion for summary judgnment will be granted where there is no
genuine issue as to any material fact and it is clear that the noving

party is entitled to judgnent as a matter of law. Celotex Corp. V.

Catrett, 477 U S. 317, 322 (1986). "Only when reasonable m nds could

not differ as to the inport of the evidence is sumary judgnent

proper." Bryant v. Mffucci, 923 F. 2d 979, 982 (2d Cir.), cert.
deni ed, 502 U.S. 849 (1991).

The burden is on the noving party to denonstrate the absence of
any material factual issue genuinely in dispute. Anerican

International Group, Inc. v. London Anerican |International Corp., 664

F. 2d 348, 351 (2d Cir. 1981). In determ ning whether a genuine
factual issue exists, the court nust resolve all anbiguities and draw

all reasonable inferences against the noving party. Anderson v.

Li berty Lobby, Inc., 477 U. S. 242, 255 (1986). If a nonnoving

party has failed to make a sufficient showing on an essential el enent
of his or her case with respect to which he or she has the burden of

proof, then summary judgnent is appropriate. Celotex Corp., 477 U.S.

at 323. If the nonnoving party submts evidence which is "nerely

col orable,"” legally sufficient opposition to the notion for sunmary



judgnment is not net. Anderson, 477 U.S. at 249.

Plaintiff Electric Insurance argues that it has no obligation
to defend or indemify the Castrovinci defendants pursuant to the
policy’s clause excluding coverage for bodily injury "[a]rising out
of sexual nolestation.” The Castrovinci and the Doe defendants
counter that, by reading the policy's exclusionary and severability
cl auses together, the policy does not preclude coverage for the
negl i gence and reckl essness clains asserted agai nst Darl ene and
Ronal d Castrovinci. The Castronvincis argue that the severability
cl ause works to sever the policy so that the acts of one insured do
not deny coverage to another insured. Additionally, the Does contend
that the exclusionary clause is anmbi guous and should be construed
agai nst the plaintiff.

The defendants do not contest that the policy affords no
coverage to Joseph Castrovinci in connection to the Doe |awsuit.

| nsurance policy words nust be accorded their ordinary and
nat ural meani ng, and any anmbiguity in the terns of the policy nust be

construed in favor of the insured. Hansen v. Ohio Casualty Ins. Co.,

239 Conn. 537, 542 (1996). "The determ native question is the intent
of the parties,"” as disclosed by the policy terns viewed in their

entirety. Comunity Action for Greater M ddl esex County, Inc. V.

Anerican Alliance Insurance Co., 254 Conn. 387, 399 (2000).

In this case, the severability clause requires that the terns



of the Homeowner’s Policy apply separately to each insured.
Accordingly, the Court’s inquiry turns to whether the | anguage of the
excl usi onary cl ause precludes plaintiff’s defense and i ndemi fication
of the Does’ clains against the Castrovinci parents. Specifically,
the Court nust determ ne whether the allegations of negligent
supervi sion and reckl essness fall within the exclusion for clains
arising out of the alleged sexual nolestation.

Several Connecticut courts have had occasion to interpret the
phrases "arise out of" and "arising out of" in the context of
i nsurance policies. The Connecticut Supreme Court instructs that
liability for an accident or an injury arises out of an occurrence or

of fense where the accident or injury "was connected with,"” "had its

origins in," "grew out of," "flowed from" or "was incident to" the

occurrence or offense. QSP, Inc. v. Aetna Casualty & Surety Co., 256

Conn. 343, 374 (2001). QSP, Inc. elaborated that the phrase "arising
out of" is usually interpreted as indicating a causal connection. An
excl usionary cl ause that uses the phrase, "arising out of" precludes
coverage for an entire class of risks arising out of specified
conduct, and does not turn on the intent of the insured. Covenant

| nsurance Conpany v. Sloat, 2003 W. 21299384 (Conn. Super. 2003).

In this instance, the negligent supervision and reckl essness
claims have a clear causal connection to the alleged nolestation and

the injuries arising therefrom |Indeed, the Does’ conplaint alleges



that, "[t]he aforenmentioned actions and injuries were caused by the
Def endants Ronal d and Darl ene Castrovinci’s negligence...", and that,
“[t] he af orenmenti oned actions and injuries were caused by the

Def endants, Ronald and Darl ene Castrovinci’'s reckl essness....”
Accordingly, the Court will enter a declaratory judgnment that
plaintiff has no obligation to defend or indemify Ronald
Castrovinci, Darlene Castrovinci and Joseph Castrovinci relative to
the Doe | awsuit.

CONCLUSI ON

For the foregoing reasons, plaintiff’'s Mdtion for Summary
Judgnent [doc. #15] is GRANTED, and the defendant Castrovinci’'s
Motion for Sunmmary Judgnent [doc.# 27] is DEN ED

The Court enters the follow ng declaratory judgnent:

The plaintiff, Electric Insurance, is not obligated to
def end or indemify Ronald Castrovinci, Darlene
Castrovinci and Joseph Castrovinci relative to the Doe

| awsui t.

The clerk is instructed to close this case.

SO ORDERED.
Warren W Egi nton
Senior United States District Judge
Dated the __ day of Novenber, 2003 in Bridgeport, Connecticut.



