UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

COASTLI NE TERM NALS OF
CONNECTI CUT, | NC.

v. . CIV. NO. 3:00CV1698 (WAE)
UNI TED STATES STEEL CORP: '

Def endant/ Thi rd- Party

Plaintiff

V.

NORTHEAST WASTE SYSTEMS, INC.,:

ET AL
Third-Party Defendants

RULI NG ON PENDING.DISCCNERY MATTERS

Oral argunment was held on Novenber 12, 2003, on five discovery
matters raised in USXs |etter dated October 23, 2003.

1. Conmmuni cations with US&s For ner Enpl oyees

At issue is Coastlines response to interrogatory 1 to USSs
March 17, 2003 discovery requests. The interrogatory states

| dentify each communi cati on between you or anyone then
acting on your behalf (including your attorneys and

envi ronnental consultants), on the one hand, and any
present or past enpl oyee, environnmental consultant or

ot her representative of USS (excluding USSs undersi gned
trial counsel), on the other hand, concerning the Site,
US<s operations at the Site, the clains or defenses
asserted in this action, or any facts which you allege are
relevant to any of the above, and, for each such

conmuni cations, state (i) the identity of each natural
person who participated in any way, (ii) the date, (iii)
the form(e.g. telephone, in person, in witing), (iv) how
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| ong the communication |asted, (v) the identity of the

nat ural person who deci ded that the conmunication, if
different, and (vii) the identity (or bates nunber) of al
docunments concerning the comruni cati on (including, but not
limted to notes, telephone bills/records, letters, e-
mails, and facsimle transm ssion reports).

Coastline responded that "[c]ounsel for Coastline has contacted
and attenpted to contact certain fornmer enployees of the fornmer USS
New Haven Works that are listed in the docunent previously produced
by Coastline and bates stanped as ##00917-00928. Coastline objects
to the remai nder of the interrogatory as it seeks information
protected by the attorney work product doctrine." Bates stanped
##00917-00928 is a list of 288 former USS enployees. "Coastline is
only seeking to protect the identity of former U S. Steel enployees
contacted by counsel and the substance of [conversations] between
counsel and such enpl oyees." [Doc. #236 at 3].

Accordingly, the identity of the former USS enpl oyees contacted
by Triton and the content of those conversations is discoverable.
Additionally, any information provided by former USS enployees to
Coast |l i ne<ss counsel that was conveyed to Triton is discoverable. |If
no information provided by former USS enpl oyee was conveyed to Triton
by Coastline<s counsel, then Coastline should provide a sworn
statenment stating that fact clearly and affirmatively.

At issue is discovery of:

-The identity of the former USS enpl oyees contacted by

Coast |l i ne<ss counsel; and



-The facts provided by former USS enpl oyee(s) to Coastline<s
counsel .1
Fed. R Civ. P. 26(a)(1)(A) provides that

a party nust, wthout awaiting a discovery request,
provide to other parties:

(A) the nanme and, if known, the address and tel ephone
nunber of each individual |likely to have di scoverable
information that the disclosing party may use to support
its claims or defenses, unless solely for inpeachnent,
identifying the subjects of the information.

Fed. R Civ. P. 26(e)(1l) provides:

(e) Suppl enmentation of Responses. A party who has
responded to a request for discovery with a response that
was conpl ete when made is under no duty to supplenent his
response to include information thereafter acquired,
except as foll ows:

(1) A party is under a duty seasonably to supplement his
response with respect to any question directly addressed
to (A) the identity and | ocation of persons having

know edge of discoverable matters, and (B) the identity of
each person expected to be called as an expert w tness at
trial, the subject matter on which he is expected to
testify, and the substance of his testinony.

Pursuant to Fed. R Civ. P. 26(a)(1)(A) and (e) Coastline wl
provide "the name and, if known, the address and tel ephone nunber of
each individual likely to have discoverable information that
[ Coastline] may use to support its clains or defenses, unless solely

for inmpeachnment, identifying the subjects for the information.”

Coastline clearly has an on-going duty to supplenment this disclosure.

11t is undisputed that Coastline<s counsel< nmental inpressions,
concl usi ons, opinions, or |egal theories are protected and are not
di scover abl e.



Fed. R Civ. P. 26(e).

On May 9, 2002,2 Coastlines counsel David Mnz, drafted a nmeno
to Martin Tristine and Chri stopher Marchesi of Triton entitled
"Coastline Term nals of Connecticut, 238 Fairnont Avenue, Interview
Prot ocol for Past Enployees of U S. Steel Goup.® The neno states in
rel evant part,

| have provided below a list of specific questions that
shoul d be included in the interviews of past enpl oyees of
U.S. Steel Goup in connection with the environnmental
condition of the 238 Fairnont Avenue property. CObviously,
the goal of the interviews is to obtain as nuch

i nformation as possi bl e about the operations and waste
managenment practice of U.S. Steel during its ownership of
and operation at the property. As we discussed, Coastline
and/or Triton should informeach interviewee that the
purpose of the interview is to obtain information that nmay
be useful to the environmental investigation and potenti al
renedi ation of the property by Coastline. Each

intervi ewee should [be] encouraged to be candid and should
be assured that there will be no negative repercussions.

[ Doc. #228, Ex. B].
USS argues that counsel< "protocol confirns that the
i nformati on was sought only for use with respect to the environnmental
i nvestigation and potential renmediation of the subject property.”
[ Doc. #28 at 3]. "Whether or not this protocol was formally foll owed,

t he docunent denonstrates the intent held by Coastline and its

°Thi s case was comenced agai nst USS on Septenber 1, 2000. [ Doc.
#1] .

3This meno was provided to USS by Coastline on Septenber 16,
2003.



counsel at the relevant time." 1d. at 3 n 3. USS reasons that
"Coastline cannot now argue to this Court that such information was
gathered in preparation for trial . . . ." |ILd at 4. Finally, USS
mai ntai ns, and the Court agrees, that Coastline should be estopped
fromclaimng that the informati on was collected in preparation for
trial as opposed to renedi ation-rel ated purposes, when they
apparently "m sled former USS enpl oyees into providing information

wi t hout full disclosure of Coastlines and its counsel<s true
intentions." 1d. At oral argunment Coastline offered no rebuttal to
USSs argunent, stating that it relied on its witten subm ssions.

I nterviews of former USS enpl oyees by either Coastline<s |egal
representatives and/or Triton would be expected in the ordinary
course of environnmental renmediation work. Any information provided
by a former USS enployee to Coastline«s counsel that was subsequently
provided to Triton is clearly discoverable. Former USS enpl oyees
contacted by Coastline and the information provided by former USS
enpl oyees to Coastlines counsel in interviews performed for the
stated "purpose . . . to obtain information that may be useful to the
envi ronnental investigation and potential remediation of the property
by Coastline” with the assurance "that there will be no negative
repercussions” is also discoverable.

The parties may contact the Court to schedule a tel ehone

conference if clarification is requested or other issues arise. The



parties are required to seek perm ssion of the Court if further

briefing of this issue is sought.

2. Di scovery Responses by Coastline and New Haven Term nal (" NHT")

Specifically, USS seeks conplete responses from Coastline and
NHT to "historic environmental conditions" at the site including
previously renmedi ated environnental conditions, contam nated woodchip
pil es, and the spreading of "nulch" over |arge portions of the
property. Specifically, USS seeks conplete responses from NHT to
I nterrogatory 1 of USSs second set of discovery requests and
conpl ete responses from NHT and Coastline to Interrogatories 2, 3, 5
of USSs fourth set of discovery requests, including the requested
information with respect to the woodchip piles and the nul ch.
Coastline and NHT state that their answers to the interrogatories
were responsive and that the additional discovery sought by USS is
irrel evant.
The Court disagrees. Relevancy argunents nay be reserved for the
time of trial. At this stage of the proceedi ngs, USS has nade an
adequate show ng that discovery of this information "appears
reasonably calculated to lead to the discovery of adm ssible
evidence." Fed. R Civ. P. 26 (b)(1). Accordingly, Coastline and

NHT wi |l provide conplete responses to these interrogatories wthing



ten (10) days. The Court reserves on the question of attorneys< fees
at this time. The parties should contact the Court for a tel ephone
conference if any questions arise that may postpone conpliance with

this schedul e.

3. Addi ti onal Sanpling of Wodchi ps

USSs request to conduct limted additional sanpling of the

woodchi ps [Doc. #227] is GRANTED. USS estinmates it will need three
hours for the sanpling. The parties will enter into an access site

agreenent prior to entry on the property.

4. Parties< "Other Site" Discovery

Al'l requests for "other site" discovery fromany of the parties
are DENI ED wi t hout prejudice to renewal at the conpletion of all fact
di scovery and conpletion of all fact depositions of former USS
enpl oyees and all other fact witnesses. Any renewal of this request
for "other site" discovery nust be acconpani ed by a proffer that the
party has exhausted all efforts to gain information on the New Haven
site, and that USS has either provided inaccurate information or
insufficient information. Coastline will also make a proffer on the

Provi dence and Worcester Railroad site to support its request for

"other site" discovery and will also specify the years during which



it clainms USS engaged in actionable conduct at the New Haven site.
| f Coastline can neet these proffers, the parties will have an
opportunity to brief the particular sites of interest, including
di stingui shing characteristics, and propose appropriately limted
di scovery.

Al'l third-party defendant "other site" discovery is denied

wi t hout prejudice on the current record.

5. Deposition of Triton<s Christopher Mrchesi

There is no dispute that Coastline will name Triton as an
expert in this litigation. Coastline contends that Marchesi cannot
render an expert opinion without the conpletion of discovery.
Coastline stated it received 700 pages of docunents on October 31 and
anot her 98 boxes of records were recently made avail abl e for
i nspection. Coastline also states it will need "other site"

di scovery of USS facilities.

Coastline will disclose its expert on or before Wdnesday,
Decenber 10, 2003 or USS will be permtted to conduct a fact
deposition of Christopher Marchesi during the first week of January
2004.

The parties agreed at oral argunent that the third party
def endants will engage in staged disclosure of experts after

Coastline and USS have made their disclosures. A schedule will be



set at that tine.

Settl enent Conference

At oral argunment the parties sought a referral to a settlenent
judge to schedule a conference within the next thirty (30) days. The
parties are advised to contact Judge Garfinkel, as soon as possible,

to schedul e a settlenent conference for early January 2004.



CONCLUSI ON

USSs request to conduct limted additional sanpling of the

woodchi ps [ Doc. #227] i s GRANTED.

SO ORDERED at Bridgeport this __ day of Decenber 2003.

HOLLY B. FI TZSI MVONS
UNI TED STATES MAGK STRATE JUDGE
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