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M CHAEL HOLLAND

RULI NG ON DEFENDANTS' MOTI ON TO DI SM SS

Plaintiff Duane Zienba (“Zienmba”) is an inmate currently
confined at the Northern Correctional Institution in Somers,
Connecticut. He brings this civil rights action pro se
pursuant to 28 U.S.C. § 1915. Zienba alleges that the
defendants retaliated and used excessive force against himon
Cct ober 6, 1999. The defendants have noved to dism ss this
case on various grounds. For the reasons that follow, the
defendants’ notion is being granted in part and denied in part
wi t hout prejudice.

| . St andard of Revi ew

VWhen considering a Rule 12(b) nmotion to dism ss, the
court accepts as true all factual allegations in the conplaint
and draws inferences fromthese allegations in the |ight nost

favorable to the plaintiff. See Scheuer v. Rhodes, 416 U S.




232, 236 (1974); Thomms v. City of N Y., 143 F.3d 31, 37 (2d

Cir. 1998). Dismissal is warranted only if, under any set of
facts that the plaintiff can prove consistent with the
all egations, it is clear that no relief can be granted. See

Tarshis v. Riese Org., 211 F.3d 30, 35 (2d Cir. 2000); Cooper

v. Parsky, 140 F.3d 433, 440 (2d Cir. 1998). “The issue on a
notion to dismss is not whether the plaintiff will prevail
but whether the plaintiff is entitled to offer evidence to

support his or her claims.” Branhamv. Meachum 77 F.3d 626,

628 (2d Cir. 1996) (quoting Grant v. Wallingford Bd. of Educ.,

69 F.3d 669, 673 (2d Cir. 1995) (internal quotations omtted).
Inits review of a notion to dism ss, the court nmay consider
“only the facts alleged in the pleadings, docunents attached
as exhibits or incorporated by reference in the pleadi ngs and

matters of which judicial notice may be taken.” Sanmuels v.

Air Transport Local 504, 992 F.2d 12, 15 (2d Cir. 1993). The

Second Circuit “ordinarily require[s] the district courts to

gi ve substantial leeway to pro se litigants.” Gonmes v. Avco

Corp., 964 F.2d 1330, 1335 (2d Cir. 1992).
Il. FEacts
The court accepts as true the follow ng all egations taken

fromthe second anended conpl ai nt.



On Septenber 1, 1998, Zienba's nother wote to defendant
Armstrong asking himto stop correctional staff from
retaliating against Zienba. |In addition, Zienmba wote seven
letters to defendant Arnstrong in Septenber 1998, two letters
in October 1998, three letters in Novenber 1998, one letter in
Decenber 1998, one letter in January 1999, two letters in
February 1999, three letters in June 1999, three letters in
August 1999, and four letters in Septenber 1999. In each
| etter he described acts of retaliation by correctional staff.
Def endant Arnmstrong failed to stop the retaliatory actions.

In response to one incident, the Departnment of Correction
Security Division conducted an investigation, which was
identified as SD 98-38, and determ ned that correctional staff
had used excessive force agai nst Zienmba, that one correctiona
enpl oyee did not tell the truth and that the medical
departnment was inattentive to Zienba s nedical needs.

Def endant Armstrong took no action in response to the

i nvestigation.

Zi enba al so i nfornmed def endant Warden Larry Myers about
the retaliatory actions through letters, disciplinary appeals,
conpl aints and grievances. Defendant Myers took no action to

stop the retaliatory actions.



Zi emba was confined in a cell with a broken toilet. He
filed emergency grievances regarding this condition on
Sept enber 29, 1999, and October 1, 3, 4 and 5, 1999. No
action was taken in response to the grievances.

Def endant Margaret Clark exhibited hostil e behavi or
toward Zi enmba because she had been naned as a defendant in one
of his lawsuits. On October 6, 1999, defendant Clark told
Zi enba that she was going to have hi m chai ned down because he
was suing her. Defendant Clark then falsified docunents to
i ndicate that Zienba was kicking his cell door. Also on
Oct ober 6, 1999, defendant WII|iam Faneuff threatened Zienba
because of his lawsuits. Defendant M chael Holland sprayed
Zi enba with pepper spray and used pressure point pain
conpression for no reason. Defendant Faneuff supervised these
actions and did not intercede on Zienba' s behalf. Zienba was
then confined in four-point restraints for an unreasonabl e
period of tine. He was stripped and held in a cell wthout a
mattress. The toilet in the cell was broken and filled with
feces.

[, Di scussi on

The defendants raise two grounds in support of their

motion to dismss: (1) Zienba failed to exhaust his



adm ni strative renmedi es before commencing this action, and (2)
the cl ai ns agai nst defendants Holland and Faneuff are time-
barred.

A. Exhausti on of Admi nistrative Renedies

The defendants first argue that Zienba failed to exhaust

his adm nistrative remedi es before comrencing this action.

The Prison Litigation Reform Act, 42 U S.C. 8§ 1997e(a),
requires an inmte to exhaust “adm nistrative renedies as are
avai | abl e” before bringing an “action . . . with respect to
prison conditions.” The Suprene Court has held that this
provision requires an inmte to exhaust adm nistrative
remedi es before filing any type of action in federal court,

see Porter v. Nussle, 534 U S. 516, 532 (2002), regardless of

whet her the inmate may obtain the specific relief he desires

t hrough the admi nistrative process. See Booth v. Churner, 532

U.S. 731, 741 (2001).

The statute expressly states that inmates nust exhaust
all available adm nistrative renmedies before filing suit. See

Neal v. Goord, 267 F.3d 116, 122 (2d Cir. 2001). Thus, any

attenpt to exhaust adm nistrative renedies after the case was

filed is ineffective to satisfy the exhaustion requirenment.



In addition, “[p]rison officials are entitled to require

strict conpliance with an existing grievance procedure.”

Henphill v. New York, 198 F. Supp. 2d 546, 549 (S.D.N.Y.

2002). See Byas v. New York, No. 99 CIV. 1673 (NRB), 2002 W

1586963, at *2 (S.D.N. Y. July 17, 2002) (“Permtting a
plaintiff to bypass the codified grievance procedure by
sending letters directly to the facility’'s superintendent
woul d underm ne the efficiency and the effectiveness that the
prison grievance programis intended to achieve.”)

The adm ni strative renedies for the Connecti cut
Departnment of Correction are set forth in Adm nistrative
Directive 9.6. During the relevant tine period, section 6. A,
provided that the follow ng nmatters were grievabl e:

1. The interpretation and application of
policies, rules and procedures of the
unit, division and Departnment.

2. The exi stence or substance of
policies, rules and procedure of the
unit, division and Depart nent .

3. | ndi vi dual enpl oyee and i nmate actlons
i ncl udi ng any deni al of access of
inmates to the Inmate Gievance
Procedure other than as provided
her ei n.

4. Formal or informal reprisal for use of
or participation in the Inmte
Gri evance Procedure.

5. Any other matter relating to access to
privileges, prograns and services,
conditions of care or supervision and



[iving unit conditions within the

authority of the Departnment of

Correction, to include rights under

the Americans with Disabilities Act,

except as noted herein.

6. Property | oss or dammge.

Zi enba’s excessive force and retaliation clains are included
within the list of grievable matters at itens 3 and 5. Thus,
Zienba was required to fully exhaust his adm nistrative
remedi es before he filed this action.

The Second Circuit considers the failure to exhaust

adm nistrative renedies an affirmati ve def ense. See Jenki ns

v. Haubert, 179 F.3d 19, 28-29 (2d Cir. 1999) ("A defendant in

a prisoner 8 1983 suit may al so assert as an affirmative
defense the plaintiff’s failure to conply with the PLRA' s
requi rements [that the plaintiff first exhaust al

adm nistrative renedies].”). By characterizing non-exhaustion
as an affirmative defense, the Second Circuit suggests that

t he i ssue of exhaustion is generally not anenable to
resolution by way of a notion to dism ss. Rather, the

def endants nust present proof of non-exhaustion. See Reyes V.

Punzal , 206 F. Supp. 2d 431, 433 (WD.N. Y. 2002) (“in the
Second Circuit, failure to conply with the PLRA s exhaustion

requirenent is viewed as an affirmative defense . . . and



def endant bears the burden of proving plaintiff’'s failure to
conply with the exhaustion requirenment”)(citations omtted);

Hal l ett v. New York State Dep't of Correctional Serv., 109 F.

Supp. 2d 190, 196-97 (S.D.N. Y. 2000) (sane). But see Snider

v. Melindez, 199 F.3d 108, 111-14 (2d Cir. 1999) (creating an

exception to this rule by permtting the court to dism ss a
conpl ai nt sua sponte, after notice to the plaintiff and an
opportunity to be heard, where the plaintiff’s failure to
exhaust adm nistrative renedi es under the PLRA is “readily
apparent,” or “unanbi guously established in the record”).

Zi enba stated in his original conplaint that he “filed
and exhausted all adm nistrative renmedies as were avail able.”
(Doc. #3 at 5.) He attached to his first amended conpl ai nt
copi es of Level 1 and Level 2/3 grievance forns regarding the
Oct ober 6, 1999 incident. Thus, Zienba has satisfied his
burden of all eging exhaustion of adm nistrative renedi es and
t he defendants bear the burden of persuasion on this issue.
Because this issue cannot be resolved w thout considering
i nformation beyond the pl eadi ngs, the defendants’ notion to
dism ss on this ground is being denied. The defendants nay
revisit this issue in a notion for summary judgnment or at

trial.



B. Ti neli ness of Clains

The defendants al so argue that the clainms against
def endants Faneuff and Holland were filed after the expiration
of the limtations period. Zienba contends that the anmended
conplaints identifying these two correctional officials as
def endants are tinmely because they relate back to the filing
of the original conplaint.

The limtations period for filing a section 1983 action

is three years. See Lounsbury v. Jeffries, 25 F.3d 131, 134

(2d Cir. 1994) (holding that, in Connecticut, the general
three-year personal injury statute of limtations period set
forth in Connecticut Ceneral Statutes § 52-577 is the
appropriate limtations period for civil rights actions
brought under 42 U.S.C. 8§ 1983). The incident involving
def endants Faneuff and Hol | and occurred on October 6, 1999.
Thus, Zienba had until October 6, 2002, to file his clains
agai nst those defendants.

Zi enba’s original conplaint, dated July 1, 2002, was
filed on Septenber 10, 2002, approximately one nonth before
the limtations period expired. After his papers were
revi ewed, Zienba was infornmed that he nust submt a current

i nmat e account st atement. On Novenber 15, 2002, Zi enba



conplied with this order. On Novenber 25, 2002, the court
ordered Zienba to conplete the forns required for the U S.
Marshal to effect service on the naned defendants and to file
an amended conplaint identifying the defendants included in
the case caption as John Doe. On Decenber 3, 2002, Zienba
filed an amended conplaint including WIIliam Faneuff as a
def endant. On July 21, 2003, the court granted Zienba's
nmotion for leave to file a second anmended conpl ai nt addi ng
M chael Holland as a defendant.

The Second Circuit has held that a pro se prisoner
conplaint is deened filed as of the date the prisoner gives

the conplaint to prison officials to be forwarded to the

court. See Dory v. Ryan, 999 F.2d 679, 682 (2d Cir. 1993)

(citing Houston v. lLack, 487 U.S. 266, 270 (1988)). Applying

this “mailbox rule” to Zienba's first and second anended
conplaints, the court concludes that the earliest the first
amended conpl ai nt coul d have been given to prison officials
for mailing was Decenber 2, 2002, the date Zienba signed the
amended conpl aint. The second anended conplaint is dated June
21, 2003. Thus, even if Zienba were not required to obtain

| eave of court to file it, the earliest the second amended

conpl aint could have been filed is June 21, 2003.

10



Because both anmended conplaints were filed after the
limtations period expired, Zienmba can pursue his clains
agai nst defendants Faneuff and Holland only if his anended
conplaint relates back to the date of the original conplaint.
See James W Moore, More' s Federal Practice § 15.19(3)(a) at
15-84 (3d ed. 1997) (“Rule 15 is the only vehicle avail able
for a plaintiff to amend the conplaint to change or add a
def endant after the statute of limtation has run.”).

Pursuant to Rule 15(c), an anmendnent in a pleading
rel ates back to the date of the original pleading where “the
amendnment changes the party or nam ng of the party agai nst
whom a claimis asserted” and

within the period provided by Rule 4(m for
service of the sumons and conpl aint, the
party to be brought in by amendment (A) has
recei ved such notice of the institution of
the action that the party will not be
prejudi ced in maintaining a defense on the
merits, and (B) knew or should have known
that, but for a m stake concerning the
identity of the proper party, the action
woul d have been brought against the party.
Fed. R Civ. P. 15(c)(3). “Mstake” is not restricted to
cases of m snonmer. The court should permt “an amendnment to

rel ate back to add a defendant that was not nanmed at the

outset, but was added | ater when plaintiff realized that the

11



def endant should have been nanmed . . . .” Moore’'s Federa
Practice § 15.19(3)(d) at 15-90. In his nmotion the plaintiff
must allege a reason for the mstake in omtting the proposed
addi ti onal defendant fromthe original pleading.

Zi enba has anended his conplaint to identify the “John
Doe Defendants.” Thus, he has changed the party agai nst whom
his clainms are asserted and the anmendnent is governed by Rule
15(c)(3). In opposition to the notion to dism ss, Zienba
states that he did not know the identity of the “John Doe
Def endants” and m stakenly indicated in the first amended
conpl aint that defendant Faneuff, rather than defendant
Hol | and, had used the pepper spray because prison officials
wrongfully w thheld his |egal property and the court ordered
himto identify the defendants before di scovery comenced.

Lack of know edge is not a m stake for which an anended
pleading is allowed to relate back to the date of the origina

pl eading. See Barrow v. Wethersfield Police Dep’'t, 66 F.3d

466, 469-70 (2d Cir. 1995), op’'n nod'd and aff’'d, 74 F.3d

1366, 1367 (2d Cir. 1996) (Rule 15(c) does not permt an
amendnment to relate back where new defendants were not added
to the original conplaint because the plaintiff did not know

their identities; |lack of know edge cannot be characterized as

12



m stake).! See also Borges v. Administrator for Strong

Menorial Hospital, No. 99-CV-6351FE, 2002 WL 31194558, at *5-

*6 (WD.N. Y. Sept. 30, 2002) (holding that anmended conpl ai nt
replaci ng “John Doe” with defendant’s nane does not relate
back where anmendment was required because plaintiff did not
know def endant’ s identity before Iimtations period expired).
A plaintiff cannot circunvent the statute of limtations by
usi ng “John Doe” pl eadings even where the plaintiff is

proceedi ng pro se. See Tapia-Otiz v. Doe, 171 F.3d 150, 152

(2d Cir. 1999). Thus, Zienba fails to satisfy the “m stake”
conponent of Rule 15(c). Accordingly, the defendants’ notion
to dismss is being granted as to the clains agai nst

def endants Faneuff and Hol | and.

| V. Concl usion

The defendants’ Modtion to Dism ss [doc. #21] is hereby
GRANTED as to the claims agai nst defendants Hol | and and

Faneuff and DENIED in all other respects.

1'n Soto v. Brooklyn Correctional Facility, 80 F.3d 34 (2d
Cir. 1996), the plaintiff nanmed only the correctional facility
as defendant. The Second Circuit held that an amendnment
nam ng the correctional officers involved would relate back to
the filing of the original conplaint under the theory that
namng the facility rather than the officers was a m st ake.
Here, however, Zienba was aware that he was required to nanme
i ndi vi dual correctional officers. Thus, the holding of Soto
i's inapplicable.
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It is so ordered.
Dated this 4th day of Decenber 2003, in Hartford,

Connecti cut .

Alvin W Thonpson
United States District Judge
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