UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

STANLEY GOODRUM
Petitioner,
: PRI SONER
V. : Case No. 3:02cv235(AW)

COWM SSI ONER OF CORRECTI ON,
Respondent .

RULI NG AND ORDER

The petitioner, Stanley Goodrum (“Goodruni), is currently
confined at the Carl Robinson Correctional Institution in
Enfield, Connecticut. Goodrumbrings this action pro se for a
writ of habeas corpus, pursuant to 28 U S.C. § 2254,
chal l enging his state conviction. The respondent asks the
court to dismss this action because Goodrum has not exhausted
his state court renedies with regard to all of the grounds for
relief asserted in this petition. For the reasons set forth
bel ow, the respondent’s notion to dism ss is being denied.
| . PROCEDURAL BACKGROUND

In May 1993, Goodrum entered a plea of guilty to a charge
of possession of marijuana and was found guilty after a jury
trial on a charge of possession of narcotics with intent to

sell by a non-drug-dependent person. He was sentenced to a



term of inprisonment of twenty-five years, execution suspended
after eighteen years, followed by five years probation

On direct appeal, Goodrum argued that there was
insufficient evidence to support his conviction; challenged
jury instructions concerning a m ssing w tness, consciousness
of guilt and non-exclusive possession; and argued that
marij uana seized from his hone was i nadnissible at trial
Goodrum s conviction was affirnmed on direct appeal. See State

v. Goodrum 39 Conn. App. 526, 665 A 2d 159, cert. denied, 235

Conn. 929, 667 A.2d 554 (1995).

I n June 1994, Goodrumfiled a petition for a wit of
habeas corpus in state court. He argued that trial counse
was i neffective because counsel: (1) inadequately cross-
exam ned a witness about a paper bag and rubber bands found at
t he home of Goodrumis brother; (2) failed to object to jury
instructions concerning a m ssing wtness and consci ousness of
guilt; (3) failed to request a jury instruction on non-
excl usi ve possession; (4) advised Goodrumto plead guilty to
t he possession of marijuana charge; (5) failed to object when
the plea was introduced at trial; (6) failed to assert a
def ense of drug-dependence; and (7) failed to disclose a
conflict of interest arising out of counsel’s sinmultaneous

representation of a co-defendant. The state court denied the



petition and the denial was affirnmed on appeal. See Goodrum

v. Comm ssioner, 63 Conn. App. 297, 776 A 2d 461, cert.

deni ed, 258 Conn. 902, 782 A.2d 136 (2001).

Goodrum comrenced this action by filing a petition dated
Decenber 27, 2001. On January 24, 2003, Goodrum filed an
amended petition asserting three grounds for relief: (1) the
trial court failed to address adequately the issue of
counsel’s conflict of interest; (2) trial counsel provided
i nadequat e assi stance by virtue of counsel’s inadequate cross-
exam nation of the w tness regarding the paper bag and rubber
bands, counsel’s failure to request jury instructions
regardi ng non-excl usi ve possession, counsel’s failure to
obj ect to the charge on consciousness of guilt, counsel’s
failure to preserve this claimfor direct appeal, and
counsel’s inproper advice regarding the guilty plea; and (3)
he is actually innocent because he was drug-dependant at the
time of his arrest.

On March 26, 2003, the respondent filed a notion to
dism ss or stay this action on the ground that Goodrum had not
exhausted his state court renmedies with regard to all three of
the clains asserted in the amended petition. Specifically,

t he respondent argues that Goodrum has exhausted his state
court renedies only as to the first ground for relief. She

contends that the second ground was not properly exhausted and



that no attenpt has been nade to present the third ground to
any state court.

I n response, Goodrum sought |leave to file a second
anmended petition to pursue only the clains for which he had
exhausted his state court remedies. Upon review of the second
amended petition, filed Septenber 5, 2003, the court noted
that the petition contained the same three clains. On
Sept enber 15, 2003, the court ordered Goodrumto file a notice
identifying which clains he intended to pursue in this
petition. By notice filed Septenber 24, 2003, Goodrum st ated
t hat he has abandoned his third ground for relief and w |l
proceed on the first two grounds contained in the second
anended petition.

1. STANDARD OF REVI EW

A prerequisite to habeas corpus relief under 28 U S.C. §

2254 is the exhaustion of all available state renedies. See

O Sullivan v. Boerckel, 526 U. S. 838, 842 (1999); Rose V.

Lundy, 455 U.S. 509, 510 (1982); Daye v. Attorney General of

the State of New York, 696 F.2d 186, 190 (2d Cir. 1982), cert.
deni ed, 464 U.S. 1048 (1982); 28 U.S.C. 8§ 2254(b)(1)(A). The
exhaustion requirenent is not jurisdictional; rather, it is a

matter of federal-state comty. See WIlwording v. Swenson

404 U.S. 249, 250 (1971) (per curiam . The exhaustion

doctrine is designed not to frustrate relief in the federal

4



courts, but rather to give the state court an opportunity to
correct any errors which may have crept into the state
crimnal process. See id. “Because the exhaustion doctrine
is designed to give the state courts a full and fair
opportunity to resolve federal constitutional clains before
those clains are presented to the federal courts, . . . state
prisoners nmust give the state courts one full opportunity to
resol ve any constitutional issues by invoking one conplete
round of the State’s established appellate revi ew process.”

See O Sullivan, 526 U.S. at 845.

The Second Circuit requires the district court to conduct
a two-part inquiry. First, the petitioner nust have raised
bef ore an appropriate state court any claimthat he asserts in
a federal habeas petition. Second, he nmust have “utilized al
avai | abl e mechani sns to secure appellate review of the denial

of that claim” Lloyd v. Walker, 771 F. Supp. 570, 573

(E.D.N. Y. 1991) (citing Wlson v. Harris, 595 F.2d 101, 102

(2d Cir. 1979)). *“To fulfill the exhaustion requirenment, a
petitioner must have presented the substance of his federal
claims to the highest court of the pertinent state.” Bossett

v. Walker, 41 F.3d 825, 828 (2d Cir. 1994), cert. denied, 514

U.S. 1054 (1995) (internal citations and quotation marks

omtted). See also Pesina v. Johnson, 913 F.2d 53, 54 (2d

Cir. 1990) (“[T]he exhaustion requirenment mandates that



federal clainms be presented to the highest court of the
pertinent state before a federal court may consider the

petition.”); Gey v. Hoke, 933 F.2d 117, 119 (2d Cir. 1991)

(sanme).
I11. DI SCUSSI ON

The respondent concedes that Goodrum has exhausted his
state court renedies with regard to the first ground for
relief. She argues, however, that Goodrumfailed to
adequately apprise the Connecticut Suprene Court of the
factual basis for his second ground for relief, namely, that
his trial counsel was ineffective.

To satisfy the exhaustion requirenent on his ineffective
assi stance of counsel claim Goodrum nmust have “fairly
presented” this claimto the Connecticut Supreme Court. [d.
Al t hough this standard is not so stringent as to require the
petitioner to cite “book and verse on the federa

constitution,” Picard v. Connor, 404 U S. 270, 278 (1971), the

state courts nust be nmade aware of “both the factual and the
| egal prem ses of the claim[the petitioner] asserts in

federal court.” Jones v. Vacco, 126 F.3d 408, 413 (2d Cir.

1997) (citations and internal quotation marks omtted). See

also Ellsworth v. Levenhagen, 248 F.3d 634, 639 (7" Cir. 2001)

(requiring that petitioner present both operative facts and

controlling | egal precedent to the state courts).



VWhere, as here, review by the state’s highest court is
di scretionary, the application for such review often may be
“brief, anmbiguously incorporate other papers by reference and

be otherwi se enigmatic.” Ramirez v. Attorney General, 280

F.3d 87, 94 (2d Cir. 2001). 1In such a circunstance, the issue
wi Il be considered preserved for federal review “if the nature
or presentation of the claim|[was] likely to alert the court
to the claims federal nature.” |d. (citation and interna
guotation marks omtted). For exanple, the fair presentation
requi rement was considered satisfied where the petitioner
requested that the state’s highest court “consider and review
all issues outlined” in the intermediate | evel appellate

briefs attached to the request for review. Myrgan v. Bennett,

204 F.3d 360, 370-71 (2d Cir. 2000). However, the nere
attachnment of briefs to the request for review, wthout nore,
does not satisfy the fair presentation requirenent. See

Bennett v. Artuz, F. Supp. 2d ___, 2003 W 22298977, at *5

(E.D.N. Y. Sept. 26, 2003) (citing cases).

Here, Goodrum raised his ineffective assistance of
counsel claimin his state habeas petition. On appeal to the
Connecti cut Appellate Court, he identified seven exanpl es of
i neffective assistance by counsel. The Appellate Court
addressed all of those exanples. In his petition to the

Connecti cut Suprenme Court for certification for appeal from



t he Appellate Court, Goodrum stated: “This Court shoul d grant
certification and conduct a plenary review of the Appellate
Court’s analysis of [trial counsel’s] errors and the prejudice
resulting therefrom The Appellate Court’s decision is in

conflict with Blooner v. United States, 162 F.3d 187 (2d Cir.

1998); United States v. Span, 75 F.3d 1383 (9th Cir. 1996);

and Capp v. Sullivan, 921 F.2d 260 (9th Cir. 1990).” In

addi ti on, Goodrum attached a copy of the Appellate Court’s
deci si on.

Al t hough this portion of the petition for certification
does not contain detailed | egal argunent that nay have been
hel pful to the court, it does adequately informthe
Connecti cut Suprene Court that Goodrum sought review of the
same ineffective assistance of counsel claimthat he had
rai sed before the Connecticut Appellate Court on the ground
that the Appellate Court’s decision was contrary to the
referenced federal court decisions. Thus, this court
concl udes that Goodrum has exhausted his state court remedies
with regard to the second ground for relief.
| V.  CONCLUSI ON

The respondent’s notion to disniss or stay [doc. #29-1,
29-2] is hereby DEN ED. Based on Goodruni s Septenber 24, 2003
notice, the court finds that the third ground for relief has

been abandoned. The respondent is directed to file her



response to the first and second grounds for relief contained
in the second anended petition within thirty days fromthe
date of this order.

It is so ordered.

Dated this 4th day of Decenber 2003, in Hartford,

Connecti cut .

Alvin W Thonpson
United States District Judge



