UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

THEODORE J. VALENTI NO, SR., : 3: 97CVv2356
Pl ai ntiff, :

V.
S. B. THOVAS, | NC.,
ENTENMANN' S, | NC.,
CPC BAKI NG DI STRI BUTI ON
COMPANY, | NC.,

Def endant s

RULI NG ON DEFENDANTS MOTI ON FOR JUDGMENT AS A MATTER OF LAW
OR FOR CORRECTI ON OF THE VERDI CT

The above-captioned matter was the subject of a five day
jury trial before the undersigned. On August 29, 2001, the
jury found for the plaintiff, Theodore J. Valentino, Sr., on a
violation of the Connecticut Franchise Act ["CFA"], in regard
to Valentino’s fifteen-year subdistributorship under Robert
Nardell o. The jury, by special verdict, found that S.B.
Thomas term nated Valentino’s franchise without giving the
sixty day witten notice required by the Connecticut Franchise
Act. The jury awarded Val entino $60, 000 i n damages for the
sixty day period. The undersigned will enter judgnment after
ruling on post-trial notions filed by the defendants.

Pendi ng before the Court is a notion by defendants S.B.
Thomas, Inc., et al., for judgnent pursuant to Fed.R Civ.P.
50(b), i.e., judgnment as a matter of law. In the alternative,

t he defendants request that the anount of Valentino s judgnment
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be reduced to $1,766 and that he not be awarded attorneys’
fees or prejudgnent interest. For the reasons set forth bel ow,
this motion will be denied in its entirety.
BACKGROUND

The plaintiff alleged in his conplaint that he was a
franchi see as defined in the CFA (Conn. CGen. Stat. 8§ 42-133e, et
seqg.), and was term nated fromthat franchise by the
def endants, enabling themto sell the territory the plaintiff
was servicing to a third party.! The plaintiff received
witten notice of the termnation fromthe defendants on
Oct ober 23, 1997, with the effective date of the term nation
on Novenber 2, 1997. The plaintiff alleged a violation of the
CFA requi renent of sixty days written notice of term nation.
On August 29, 2001, the jury in the trial found for the
plaintiff on the CFA violation.

The charge to the jury on the CFA violation was as
foll ows:

Val entino alleges that he acted as a

subdi stri butor of S.B. Thomas products for nearly

fifteen years prior to his term nation. He alleges

that he acted as a franchi see as defined under the

Connecti cut Franchi se Act and that he was subject to
the protections of that act. He further alleges

1 The plaintiff also alleged that he was a franchi see
pursuant to a contract he clainmed he entered into with S.B
Thomas. The jury found for the defendants on the breach of
contract claim



that the oral contract of February, 1997, was a
franchi se agreenent, and that S.B. Thomas’ breach of
t hat agreenment was also a violation of the
Connecti cut Franchi se Act.

A franchisor is a person who grants a franchi se
to anot her person, including a manufacturer, refiner
or producer or a distributor, whol esaler or jobber
who grants to a distributor, whol esal er or jobber or
retailer, as the case nmay be, the authority to use a
trademark, tradename, service mark or other
identifying synmbol or name under a franchise. A
franchisee is a person to whom a franchise is
granted, including a distributor, whol esal er or
j obber or retailer who is granted the authority
under a franchise to use a trademark, tradenane,
service mark or other identifying synmbol or nane.

A franchise is an oral or witten agreenent or
arrangenent in which a franchisee is granted the
right to engage in the business of offering, selling
or distributing goods or services under a marketing
pl an or system prescribed in substantial part by a
franchi sor.

The Connecticut Franchise Act states in
pertinent part that

No franchisor shall, directly or

t hrough any officer, agent, or

enpl oyee, term nate, cancel, or fai

to renew a franchi se, except for good
cause whi ch shall include, but not be
limted to the franchisee’s refusal or
failure to conply substantially with
any material and reasonabl e obligation
of the franchi se agreenent.

The franchi sor shall give the

franchi see witten notice of such
term nation, cancellation or intent
not to renew, at |east sixty days in
advance to such term nati on,
cancellation or failure to renew with
t he cause stated thereon.

To find for Valentino on the grounds that he was
a franchi see under the Connecticut Franchise Act, by
virtue of being a subdistributor for Robert
Nardel l o, you nmust find that S.B. Thomas granted him
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a franchise. To find for Valentino on the grounds
that he was a franchi see under the Connecti cut
Franchi se Act, by virtue of the February, 1997,
agreenent, you nmust find that S.B. Thomas’ agreenment
to sell himdistribution rights itself created a
franchi se.

In order for a relationship to be characterized
as a franchi se under the Connecticut Franchise Act,
a two-prong test nmust be satisfied. A franchisor
must substantially prescribe a marketing plan for
t he business in question, and the operation of the
franchi see’ s business pursuant to such a plan nust
make its business substantially associated with that
of the franchisor. Absent a marketing plan or
system prescri bed by a defendant and a substanti al
association with its trademark or trade nane, the
Connecti cut Franchi se Act is inapplicable.

If you find that S.B. Thomas granted Valentino a
franchi se, then you nmust consi der whether S.B.
Thomas term nated that agreenent, and if you so
find, was that termnation in violation of the
Connecti cut Franchi se Act?

If you find that S.B. Thomas did, in fact,
term nate Val entino, then you nust deci de whet her
S.B. Thomas had "good cause"” to do so. Under the
Connecti cut Franchi se Act, good cause exists when a
franchi sor or franchisee materially breaches the
agreenent between them However, good cause is not
l[imted to proving contractual breaches of the
franchi se agreenent, but nay be based on a
franchisor’s legiti mte business reasons.

If you find that S.B. Thomas had good cause to
term nate Val entino, was that term nation effective
with | ess than sixty days notice?

The jury returned a special verdict, finding that

Val entino proved by a preponderance of the evidence that S.B.

Thomas had granted Valentino a franchise to service the route

he was servicing as a subdistributor for Robert Nardello, and

S.B. Thomas had term nated that franchise. The jury

awar ded Val enti no $60, 000 i n conpensat ory damages for the
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term nation of the franchise wi thout the required sixty days
notice. The jury received instructions on conpensatory

danmages only. It received no instruction on punitive damages.

DI SCUSSI ON

Because a judgnment as a matter of |aw intrudes upon the
rightful province of the jury, it is highly disfavored. The
Court of Appeals for the Second Circuit has repeatedly
enphasi zed that when confronted with such a notion, the court
must carefully scrutinize the proof with credibility
assessnment and all inferences made in favor of the nonnovant.
A trial court may not grant a notion for judgnment as a matter
of |l aw unl ess the evidence, when viewed in the |ight nost
favorable to the nonnoving party, is such that there can be
only one conclusion as to the verdict that reasonabl e persons
coul d have reached. A Rule 50 notion should be granted only
where there was such a conpl ete absence of evidence supporting

the verdict that the jury’s finding had to be the result of

sheer surm se and conjecture. Falco v. Stew Leonard’s, 187
F.R. D. 442 (D.Conn. 1999). This Court may grant a judgnent as
a matter of lawonly if this case neets these stringent

st andar ds.

The defendants’ notion cannot neet the stringent



st andards set forth above. The jury based its decision on
extensive testinony given in regard to the fifteen-year

subdi stri butorship, and was instructed in the |aw by a

t horoughly di scussed and contested jury charge which was
subsequently agreed upon by both parties. The jury requested
information fromthe Court during deliberations indicating its
extensive inquiry into the matter of whether the
subdi stri butorship was a franchise granted by S.B. Thonas,

i ncluding the question of who notified Valentino that his
subdi stri butorship was term nated, and how that notification
was acconplished. The jurors were informed that the

term nation was mailed by the defendants directly to

Val entino’s hone. Accordingly, this Court is loath to intrude
on the rightful province of the jury by reversing the jury’s
findings. As noted earlier, the jury charge and the speci al
verdict formwere nodified and adjusted to accommpdate counsel
for both parties, and were finally approved by both. The
jury’s special verdict will be validated.

AWARD OF DANMAGES

The defendants argue that the jury’'s award of $60, 000 was
punitive, based on a technical violation of the CFA. The
def endants state that the Court nust reject the award as a

matter of | aw because the CFA does not provide for punitive



danmages.
The jury received the follow ng instruction on
conpensat ory danmages:

Now, if you have found that Val entino has proven
his clainms by a preponderance of the evidence, then
you nmay consi der what damages, if any, are due to
him the injured party. O course, the fact that |
gi ve you instructions on damages should not be taken
as an indication that | think that damages shoul d
be, or should not be, awarded. That is a
determ nation which is left entirely to you. | am
instructing you on principles governing damges
awards so that, in the event you should find the
def endants liable, you will know on what basis to
consi der any award of damages.

Conpensat ory damages represent the sum of noney
that will fairly, adequately and reasonably
conpensate a person for harm proxi mately caused by
anot her’s conduct. Conpensatory danages are not
al l owed as a puni shnent and cannot be inposed or
increased to penalize a defendant. Neither can such
danages be based on specul ati on.

An award of damages is designed to place the
injured party, so far as it can be done by noney, in
the sanme position he would have been in had there
been no unl awful conduct. The injured party nmay
recover for those | osses which he has proved by a
preponderance of the evidence were the direct or
natural result of the offending party’s conduct. An
injured party is entitled to those damges which the
of fendi ng party should have realized m ght result
fromits conduct.

You may not guess or speculate as to the proper
amount of the award of damages, but absol ute
certainty is not required. Reasonable certainty is
the test. You nust be able, in view of the evidence
which is offered, to arrive with a reasonabl e degree
of certainty at sonme conclusion as to what the
plaintiff |ost.

Appl ying these principles to the fact situation
before you, should you conclude that S.B. Thomms
breached the contract with Val entino, the proper
measur e of damages that may be awarded to Val entino
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is the market value of the route on the date on
whi ch he was not allowed to purchase the route.

| f you should find that Valentino is entitled to
a verdict which is based in part on future profits,
then it beconmes the duty of the jury to ascertain
the present worth in dollars of such future danages,
since the award of future damges necessarily
requi res that paynent be made now for a | oss that
will actually not be sustained until some future
date. Under these circunstance, the result is that
Valentino will, in effect, be reinbursed in advance
of the loss and will have the use of noney which he
woul d not have received until a future date but for
the verdict.

In order to make a reasonabl e adjustnment for the
present use, interest-free, of noney representing a
 ump sum paynent of anticipated future |oss, the | aw
requires that the jury discount or reduce to its
present worth the amount of the anticipated future
| oss by taking (1) the interest rate, or the return
whi ch Val entino woul d reasonably expect to receive
on the investnent of a [unp sum paynent, together
with (2) the period of time over which the future
| oss, whatever that amount, woul d reasonably be
certain to earn or return if invested at such a rate
of interest over such a future period of time. Then
you should include in your verdict an award for only
the present worth, the reduced anount of the total
antici pated future |oss.

The Court disagrees with the defendants’ contention that
the jury award was punitive, based on the Court’s adnoni shnent
above that conpensatory danages are not allowed as a
puni shnent and cannot be inposed or increased to penalize a
defendant. The Court also disagrees with the defendants that
Val entino was entitled to only sixty days of |lost profits, or
that the jury awarded the $60, 000 based on the rate of $1, 000

per day for sixty days. The defendants were the authors of



the conplex fornulations present in the jury charge to be
utilized by the jury in determ ning conpensatory damages. The
Court is not privy to the methodol ogy the jury utilized in
determ ning the award, nor is counsel for the parties privy to
that information. The Court will not second-guess the jury’'s
determ nati on of conpensatory danmages.

ATTORNEYS' FEES

The defendants al so contend that Valentino should not be
awar ded attorneys’ fees because he was not a "successful™
plaintiff, noting that the jury did not find for Valentino on
his breach of contract claim or on the alleged violation of
t he Connecticut Unfair Trade Practices Act. The defendants
al so state that the CFA provides no guidance as to what it
means for the plaintiff to be successful.

The CFA does not require that a litigant be successful on
all counts brought before the court. Conn.Gen.Stat. 8§ 42-133g.
The statute provides in pertinent part that in an action for
vi ol ati on of the CFA, "such franchisee, if successful, shall
be entitled to costs, including, but not limted to,
attorneys’ fees."” The Court construes the plain | anguage of
the statute in finding that because Val enti no was successf ul
in proving a violation of the CFA, he is entitled to

attorneys’ fees under 8§ 42-133g. \Whether he won or lost on



the other counts is irrelevant to the CFA's award of
attorneys’ fees.

PREJUDGVENT | NTEREST

The defendants al so argue that prejudgnment interest
shoul d not be awarded to Valentino, or in the alternative, if
the Court does award prejudgnment interest, it should be
cal cul ated on the defendants’ determi nation of a just award of
$1,766. The defendants al so state that the Court must
consi der whet her the ampbunt to which the plaintiff was found
to be entitled was a |iquidated sum

Connecticut law allows a court discretion to award
prejudgnent interest, to determ ne when such interest

commences, and what rate of interest to apply. Hudson River

Cruises, Inc. v Bridgeport Drydock Corporation, 892 F. Supp.

380 (D. Conn. 1994). An award of prejudgnment interest must
take into account the followi ng factors: (1) the need to fully
conpensate the wonged party for actual damages suffered; (2)
consi derations of fairness and the relative equities of the
award; (3) the renedial purpose of the statute involved; and
(4) such other general principles that are deened rel evant by

the court. Wirthington v City of New Haven, 1999 W. 958627

(D.Conn. 1997). In addition, plaintiff’s counsel correctly

poi nts out that "whether a sum of noney has been |iqui dated
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may be useful but is not a controlling factor; and the

al l owmance of interest is primarily an equitable determ nation
to be made within the discretion of the trial court."” Scribner
v OBrien, 363 A 2d 160, 169 (Conn. 1975).

This Court finds that prejudgnent interest is proper
based on the jury's finding of a violation of the CFA. In its
di scretion, the Court will award such interest to Val entino
fromthe date of the violation, calculated on $60, 000, the
anount awarded by the jury.

CONCLUSI ON

For the reasons set forth above, the defendants’ notion
for judgnment pursuant to Fed.R Civ.P. 50(b) and for correction
of the verdict (Doc. # 72) is hereby DEN ED

The clerk is instructed to enter judgnent in favor of the
plaintiff in the amunt of $60, 000, with prejudgment interest
at the U.S. 52-week Treasury Bill rate, pursuant to 28 U S.C.
§ 1961(a), conpounded from Novermber 2, 1997, to the date of
this ruling. The Court awards reasonable attorneys’ fees to
the plaintiff pursuant to Conn. Gen. Stat. § 42-133g.
Plaintiff's counsel is ordered to submt a docunented notion

for attorneys’ fees.

SO ORDERED.

/ s/
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Warren W Eginton, Senior U.S. District Judge

Dated this 28th day of October, 2001, at Bridgeport,
Connecti cut.
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