UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

GENERAL MOTORS CORPORATI ON, 04cv120 (WAE)
Plaintiff, )

V.

WATSON ENTERPRI SES, | NC.,
Def endant .

RULI NG ON MOTI ONS TO DI SM SS

This action concerns a | ease agreenent and negoti ati ons
bet ween plaintiff General Mdtors Corporation ("GM') and
def endant Watson Enterprises, Inc. ("VEI") relevant to the
purchase or long-term | ease by GM of a certain property in
Greenwi ch, Connecticut. GMhas filed a seven-count conpl aint,
al l eging m srepresentation, fraud, tortious interference,
interference with business expectancy, inducenment to breach
fiduciary duties, estoppel, and CUTPA.

After GMfailed to file a tinely opposition, the Court
granted the notion to dism ss absent objection. Thereafter,
the plaintiff filed a notion for reconsideration, which the
Court granted, vacating its order on the notion to di sm ss.
Def endant subsequently filed a supplenmental notion to dism ss
plaintiff’s clainms of fraud and negligent m srepresentation.
For the follow ng reasons, the Court will grant in part the
first-filed nmotion to dism ss, and deny the suppl enent al
notion to dism ss.

Backar ound

Consistent with the standard of review for a notion to
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di sm ss, the Court considers all of the factual allegations to
be true.

Art hur Watson is the principal owner of WAatson
Enterprises, Inc. ("WEI"). Ronald Pecunis is a mnority owner
of WEI and is authorized to act on its behalf.

Greenwich Cadillac is owned by an individual dealer
operator, Jack Grassi, and GM

In 1993, Grassi, Greenwich Cadillac and WEI executed a
five-year | ease for Greenwi ch Cadillac to occupy the
deal ership facility owned by WEI at 217 Putnam Avenue in
Greenwi ch, Connecticut. The |ease comenced on February 1,
1994 and expired on January 31, 1999. The |ease contained a
single five-year renewal option, which option was exerci sed.
Therefore, the termof the | ease expired on January 31, 2004.

Prior to the |lease’ s expiration, G assi sought to
negotiate with WEI to either purchase the deal ership property
or to execute a long-term | ease extension. In April, 2003,
Eric Rubin of GMs Wrl dwi de Real Estate division began
negotiations with WEl of a | ease/sale transaction for the
Greenwi ch property.

I n May, 2003, Rubin net with Grassi to learn the details
of the existing | ease transaction. Gassi disclosed that the

deal ership had agreed to pay nore than what was stated in the



exi sting | ease, but did not disclose that the deal ership was
paying this higher rent pursuant to a witten "side" agreenent
executed by Grassi and WEI in 1993.

A nmeeting between WEI and GM representatives was held on
May 21, 2003, without Grassi attending. At that time, GM
indicated its desire to execute a long-termlease in order to
protect its interest in the Geenw ch nmarket. Wat son and
Pecunis indicated that, rather than discussing a | ease, they
wi shed to discuss a transaction whereby WEI woul d becone the
Cadillac dealer in G eenwich. Due in part to GMs
relationship with Grassi, GM stated that the Cadill ac
deal ership was not available. Watson becane upset and sought
to end the neeting.

GM t hen requested discussion of a short-term | ease
ext ensi on which would give Greenwich Cadillac time to |ocate
al ternative deal ership prem ses. M. Pecunis responded that
VEI was willing to discuss a short-term | ease extension, and
agreed to continue a dialogue with G

On June 6, 2003, a GMrepresentative and Pecunis spoke by
t el ephone regarding an extension. Pecunis raised the issue of
VEI acquiring the Cadillac deal ership. However, after the GV
representative indicated that he would not discuss a possible

acqui sition, Pecunis responded that WElI was not interested in



the short-term | ease extension, but that it would entertain a
| ong-termtenancy of the prem ses. The conversation then
turned to the ternms of a | ease and a potential purchase of the
Greenwi ch property.

I n June and July, GM nade several unsuccessful attenpts
to discuss the transaction. However, in a discussion with a
GM representative on July 31, Pecunis outlined a ten-year
| ease termwith a five-year renewal option. He indicated that
GM coul d | ease the deal ership property so long as the rent
anmpunt was acceptable. He discussed an annual rental in the
anount of $700, 000 but requested that Rubin, GMs
representative, go back to GMwith the proposed price terns
and obtain the necessary approvals.

I n August and Septenmber, GM s attenpts to contact Pecunis
wer e unsuccessful. However, in October, a neeting was set up
bet ween Wat son, Pecunis and GM representatives, Rubin and Mark
Valerio, GM s Regional Director for Deal ership Network
Pl anni ng and | nvest ment.

At the nmeeting, Valerio proposed that GM purchase the
property for $5.1 mllion. Pecunis rejected that offer,
stating that GM woul d have to be nobre creative.

A nmeeting for further discussion of a transaction

regardi ng the property was set for October 30, 2003. However,



Pecunis called shortly prior to the schedul ed date to cancel
the neeting due to Watson’s travel schedul e.

Thereafter, GM experienced difficulty in contacting
Pecunis to schedul e another nmeeting. |In early Novenber, Rubin
and Pecuni s spoke by tel ephone, at which time Pecunis
i ndi cated that WEI would entertain an offer but that GM had to
i nprove its nunmbers fromthose made in the October 22 offer

After unsuccessful contact attenpts in Novenber and
Decenmber, Rubin had a conversation with Pecunis on Decenber
19, 2003. During that conversation, Rubin told Pecunis that
GM was prepared to nake another offer, and he suggested a
conference call. Pecunis responded by stating that he woul d
get back to Rubin to schedule a nmeeting or conference call.
He never call ed back.

On January 5 and 6, Rubin left nmessages for Pecunis. On
January 6, 2004, Rubin received a nessage from Steven
Phillips, whom Rubin understood to be an attorney for WEl.
Phillips stated that WEI was term nating negotiations
regarding either a |l ease or a purchase of the G eenw ch
deal ership property, and that G eenw ch Cadillac nust vacate
the building by the end of January.

Rubin returned Phillips’ call that evening, and he

expressed di sappointment in the decision by WEI to term nate



t he di scussions, given the prior statenments by Pecunis
concerning the terns of a deal. Rubin then asked whet her WEI
woul d provide additional tine to allow Geenwich Cadillac to
wi nd down its operations and |ocate to an alternative
facility.

By letter dated January 8, 2004, Phillips notified G assi
that the Cadillac | ease was due to expire at the end of
January and that the deal ership needed to vacate the prem ses
by that date.

Rubin later |earned from Gassi that the rent in the
| ease was changed pursuant to the terns of a Side Agreenent
with WEI. Grassi informed Rubin that the Side Agreenment (i)
"obligated himto pay WEI during the option period a higher
rent than the rent set forth in the Cadillac Lease; and (ii)
concerned WEI potentially becom ng partners in the Cadillac
deal ership with Grassi."” Conplaint, § 41.

On January 13, 2004, Rubin received a faxed copy of the
Side Agreenent from Gassi. It provided that Grassi and \EI
were to negotiate, in good faith, a proposed transaction
"allowing WEI or its owner to becone an equity owner" in
Greenwich Cadillac. It also obligated WEI and Grassi to keep
the existence of the Side Agreenent secret from GM Pursuant

to the terns of the Side Agreenent, Grassi and Greenw ch



Cadillac paid WEI a total of $92,740.80 of additional rent as
conpared to the stated anount in the Cadillac Lease.

GM sets forth that WEI engaged in a cal cul ated strategy
to delay the sale/lease discussion, string GMalong to a point
where WEI coul d demand that GM make WEI, Watson and Pecuni s
the Cadillac dealer in Greenwich, and force Geenwi ch Cadillac
to face closing without a deal ership property fromwhich to
operate. GM contends that closure of Greenwich Cadillac
benefits WElI's Mercedes Benz deal ership by elimnating
conpetition in the marketplace. GM asserts further that if it
had known of the existence of the Side Agreenent and its
contents during the negotiation period, GM woul d not have
continued its attenpts to secure a | ease but woul d have
focused on securing an alternative deal ership |ocation.

Di scussi on

The function of a notion to dismss is "nmerely to assess
the legal feasibility of the conplaint, not to assay the
wei ght of the evidence which m ght be offered in support

thereof." Ryder Enerqgy Distribution v. Merrill Lynch

Commpodities, Inc., 748 F.2d 774, 779 (2d Cir. 1984). \hen

deciding a nmotion to dism ss, the Court nust accept all well-
pl eaded al |l egations as true and draw all reasonable inferences

in favor of the pleader. Hishon v. King & Spalding, 467 U.S.




69, 73 (1984). A conplaint should not be disnm ssed unless it
appears beyond doubt that the plaintiff can prove no set of
facts in support of its claimwhich would entitle himto

relief. Conley v. G bson, 355 U.S. 41, 45-46 (1957).

Motion to Disnmiss Estoppel Caim

Plaintiff's estoppel claimalleges that WEI prom sed GM
that it would discuss in good faith a purchase of the
Greenwi ch property or a long-term |l ease, and that WElI made
vari ous representations to GM concerning price and | ease terms
in order to induce GMto continue to discuss a purchase or
| ease.

Plaintiff does not specify whether it asserts equitable
or prom ssory estoppel. The Court construes plaintiff’'s
estoppel claimas one for both prom ssory and equitable
est oppel. However, equitable estoppel is appropriately used

as a shield rather than as a sword. Lake Garda | nmprov. Ass’'n

v. Lake Garda Co., 135 Conn. 240, 242 (1948). For exanple, a

party was equitably estopped fromarguing that it never agreed
to arbitrate disputes where that party had participated in an

arbitration without protest. Geen v. Connecticut Disposal

Serv., 62 Conn. App. 83, 91-95 (Conn. App. 2001); see also

Covey v. Conen, 46 Conn. App. 46, 48 n. 5 (1997)(equitable

estoppel is generally not considered a cause of action but



rather is pleaded as a special defense). Here, plaintiff is
not asserting equitable estoppel to protect it froma
chal l enge by WEI. Thus, the claimfor equitable estoppel wll
be di sm ssed.

Def endant argues that plaintiff’s claimof prom ssory
estoppel fails as a matter of | aw because plaintiff has not
all eged a clear and definite prom se that would induce
reasonabl e reliance.

The el ements of pronm ssory estoppel are: (1) a clear and
definite prom se which a prom sor could reasonably have
expected to induce reliance; (2) the party agai nst whom
estoppel is clainmed nmust do or say sonething cal cul ated or
i ntended to i nduce another party to believe that certain facts
exi st and to act on that belief; and (3) the other party nust
change its position in reliance on those facts, thereby

incurring sonme injury. Jorrington Farnms Assn. v. Torrington,

75 Conn. App. 570, 576 n. 8, cert. denied, 263 Conn. 524

(2003) .
In order to be binding, the pronm se nust be clear and
definite and nust contain the material terns that are

essential to the formation of a contract. D U isse-Cupo V.

Board of Dir. of Notre Dane Hi gh Sch., 202 Conn. 206, 213

(1987). The prom se need not be the equivalent of an offer to



enter into a contract, but a "nere expression of intention,
hope, desire, or opinion, which shows no conm tnent, cannot be

expected to induce reliance and, therefore, is not

sufficiently prom ssory.” Stewart v. Cendant Mbility Servs.
Corp., 267 Conn. 96, 105 (2003)(internal quotation marks and
citations omtted). |In Stewart, the Connecticut Suprenme Court

recogni zed that whether a representation rises to the |evel of
a promse is generally a question of fact, to be determned in
i ght of the circunstances under which the representati on was

made.

In D U isse-Cupo, the Connecticut Suprenme Court found as

insufficiently prom ssory or definite an enployer's statenents

that "everything | ooked fine for the next year," a notice on

t he school bulletin board stating that "all present faculty

menbers woul d be offered contracts for next year," and a
statenment by the enployer to the enployee that she would have
a contract for the follow ng year. The Court expl ained that
these statenments | acked the requisite material contractual
terns such as duration and salary, and that absent these
terms, the statenments were "no nore than representations
indicating that the defendants intended to enter into another

enpl oynment contract with the plaintiff at sonme tinme in the

future."
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Taking the allegations as true and drawing all reasonabl e
i nferences nost favorably to GM the Court finds that GM s
al |l egations survive this notion to dismss. Here, the alleged
prom ssory representations went at | east one degree further

than those made D U isse-Cupo, when Pecunis allegedly set

forth ternms concerning duration of a | ease, a renewal option,
and di scussed an acceptable price. Construed npst generously
in favor of the plaintiff, these representations manifest a
present intention on the part of WEl to undertake inmmediate
contractual obligations to the plaintiff. Therefore, the
Court will deny the notion to disnmiss the prom ssory estoppel
claim

Suppl enental Mdtion to Dism ss

In its supplenmental nmotion to dismss, defendant noves
for dism ssal of the fraud and m srepresentation counts,
arguing that GM could not have reasonably relied on WEI's
al l egedly fal se statenents.

Fraud

The elenments of fraud are as follows: (1) a false
representation was made as a statenent of fact; (2) the
statement was untrue and known to be so by its maker; (3) the
statement was made with the intent of inducing reliance

t hereon; and (4) the other party relied on the statenment to
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his detrinment. Wallenta v. Mdscowitz, 81 Conn. App. 213, 247

n. 2 (2004).

A false statenment regarding an intention to engage in a
certain future act may be actionable if it is reasonably
interpreted as expressing a firmintention, and the recipient
of the statement nust be justified in his expectation that the

intention will be carried out. See Onega Engi neering. lInc. V.

East man Kodak, 908 F. Supp. 1084, 1097 (D. Conn. 1995) W shes

or desires are not sufficient mani festations of future intent.

Economu v. Borg-Warner Corp., 652 F. Supp. 1242, 1251 (D
Conn. 1987).

As expl ained in Orega, the above firmintention standard
is anal ogous to the pronm ssory estoppel’s clear definite
prom se requirenment. However, fraud requires an assessnment of
reasonabl e reliance fromthe perspective of the recipient of
the statement. \Whether GM was justified in relying upon WElI's
representations presents a question of fact. Accordingly, the
Court will deny the nmotion to dismss on this claim

Neal i gent M srepresentati on

The Connecticut Supreme Court has adopted the Restatenent
(Second) Torts Section 552 as governing the principles of
negligent m srepresentation: "One who, in the course of his

busi ness, profession or enploynment ... supplies false
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information for the guidance of others in their business
transactions, is subject to liability for pecuniary |oss
caused to them by their justifiable reliance upon the
information, if he fails to exercise reasonable care or
conpetence in obtaining or conmunicating the information."

D U isse-Cupo, 202 Conn. at 218. Unli ke an action for

prom ssory estoppel, the plaintiff "need not prove that the

representati ons made by the defendant were prom ssory, but

only that they contained false information." Daley v. Aetna

Life & Casualty Co., 249 Conn. 766, 793 (1999). This inquiry
is nmore appropriate for consideration upon review of the

evi dence.

Concl usi on

For the foregoing reasons, the nmotion to dism ss [doc.
#10] is GRANTED only as to the claimfor equitable estoppel.

The suppl enental notion to dism ss [doc. #19] is DENI ED

SO ORDERED this 27TH day of October, 2004, at Bridgeport,

Connecti cut .

IS/

WARREN W EG NTON, SENIOR U.S. DI STRI CT JUDGE
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