UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

LU S ROQUE, A M nor, by and through
Hi s Parent and Next Friend, AlDA

ROSARI O

Plaintiff,

VS. : No. 3:03cv136( WAE)
OFFI CER P. FEOLA and THE CI TY OF
BRI DGEPORT,

Def endant s.

Rul i ng on Defendants’ Mdtion for Partial Sunmary Judgnent
[ Doc. # 26]

Def endants have noved this Court for summary judgnent on
counts two, four, six, seven, eight, nine, and ten of
plaintiff’s conplaint. Plaintiff has conceded that defendants
are entitled to sunmmary judgnment as to counts two, four, and
six through nine. Thus, the only remaining count that needs
to be addressed is plaintiff’s 8 1983 claimin count ten
against the City of Bridgeport. For the reasons set forth
bel ow, defendants’ notion will be granted.

[ . Summary Judgnent St andard

The standard for granting a notion for summary judgnent
is well-established. A noving party is entitled to summary
judgnment "if the pleadings, depositions, answers to

interrogatories, and adm ssions on file, together with the



affidavits, if any, show that there is no genuine issue as to
any material fact

and that the noving party is entitled to a judgnent as a
matter of law." Fed. R Civ. P. 56(c). The burden of
establishing that there is no genuine factual dispute rests

with the noving party. See Gallo v. Prudential Residential

Servs., Ltd. P ship, 22 F.3d 1219, 1223 (2d Cir. 1994). In

ruling on a summary judgnent notion, the Court cannot resolve
i ssues of fact. Rather, it is enpowered to deternine only
whet her there are material issues in dispute to be decided by
the trier of fact. The substantive |aw governing the case

identifies those facts that are materi al . Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). |In assessing the

record to determ ne whether a genuine dispute as to a materi al
fact exists, the Court is required to resolve all anbiguities
and draw all reasonable inferences in favor of the non-noving

party. Matsushita Electric Indus. Co. v. Zenith Radio Corp.

475 U.S. 574, 587 (1986).

However, as the Suprene Court stated in Celotex Corp. V.
Catrett, 477 U S. 317, 322 (1986), "the plain | anguage of Rule
56(c) mandates the entry of summary judgnent, after adequate
time for discovery and upon notion, against a party who fails

to nmake a showi ng sufficient to establish the existence of an



el ement essential to that party's case, and on which that
party will bear the burden of proof at trial." Were no such
showing is made, "[t]he noving party is 'entitled to a
judgnment as a matter of |aw because the nonnmoving party has
failed to make a sufficient showing on an essential el ement of
[his] case with respect to which [he] has the burden of
proof." Celotex, 477 U.S. at 323.

Addi tionally, when a notion is made and supported as
provided in Fed. R Civ. P. 56, the non-noving party may not
rest upon nere allegations or denials of the noving party's
pl eadi ngs, but instead nust set forth specific facts show ng
that there is a genuine issue for trial. Fed. R Civ. P.
56(e). In other words, the non-nmoving party nmust offer such
proof as would allow a reasonable jury to return a verdict in

his favor at trial. Anderson v. Liberty Lobby, 477 U. S. at

256.

| I . Background

Plaintiff, Luis Roque, has brought this civil rights
action against Oficer Feola of the City of Bridgeport Police
Departnment and the City of Bridgeport arising out an incident
t hat occurred on August 12, 2001, involving plaintiff and
Officer Feola. Not surprisingly, their versions of what

transpired that evening are strikingly different.



Plaintiff states that he was wal king with friends al ong
East Washi ngton Avenue in Bridgeport when a dog, which was
behind a fence, started barking at them One of his friends
ki cked the fence, although plaintiff, who was "rapping"” at the
time, clainms that he did nothing to provoke the dog. Oficer
Feola then pulled up in his police car and told the boys to
stop kicking the fence. According to plaintiff, O ficer Feola
overheard plaintiff singing and thought that plaintiff had
cursed at him O ficer Feola got out of his car and grabbed
plaintiff, took a bag fromplaintiff's hands and threw it
agai nst the wall of a building, and then grabbed plaintiff by
the neck. After searching him O ficer Feola put plaintiff’'s
hands behind his back and pushed himinto the police car.
When he pushed plaintiff into the car, plaintiff’s head hit
the top of the door frame, causing plaintiff to sustain a cut
to his forehead. Additionally, his foot was caught in the car
door. After they began to drive away, plaintiff told
O ficer Feola that his head was cut. Officer Feola stopped
the car about two to three bl ocks away from where he had
pi cked up plaintiff and rel eased him

Officer Feola, on the other hand, paints a far different
pi cture of what happened that evening. He states that he

st opped his police car when he observed the boys antagoni zi ng



a dog. After he began to drive away, plaintiff began to yell
profanities at him Officer Feola asked himto |lower his

voi ce because they were in a residential area and it was |ate
at night. Wen plaintiff resumed yelling, Officer Feol a

st opped again and told plaintiff that he was taking him honme
to his parents. O ficer Feola placed himin the police car
and drove toward plaintiff’s house. After plaintiff began to
cry and pleaded with the officer not to take himhonme, O ficer
Feola |l et himout of the police car.

11, Di scussi on

Even when the Court fully credits plaintiff’s version of
what transpired that evening, plaintiff cannot establish a
violation of his constitutional rights by the City.

In order to establish the liability of the City under 8§
1983 for the acts of a city enpl oyee bel ow t he policy-naking
| evel, plaintiff nust establish that the violation of his
constitutional rights resulted froma rmnunicipal policy or

custom Monell v. Departnent of Social Services of City of

New York, 436 U.S. 658, 694 (1978); Board of County Conmirs

of Bryan County v. Brown, 520 U. S. 397, 403 (1997). The

City’s liability cannot be prem sed on a theory of respondeat

superior. Oklahoma City v. Tuttle, 471 U.S. 808, 818 (1985);

Jones v. City of Hartford, 285 F. Supp. 2d 174, 186 (D. Conn.




2003).

In this case, plaintiff’s § 1983 claimagainst the City
is based upon his contention that the O ficer Feola used
excessive force and that the use of such force was based upon
a muni ci pal custom and policy of using excessive force in the
restraint of individuals and the failure of the City to
rectify the use of excessive force after receiving notice
thereof. (Pl.’s Compl., C. X ¢ 3.)

In Vann v. City of New York, 72 F.3d 1040, 1049 (2d Cir.

1995), the Second Circuit held that a plaintiff injured by a
police officer’s use of excessive force m ght establish the
pertinent custom or policy for purposes of a § 1983 Monel
claimby showing that the municipality, alerted to the
possi bl e use of excessive force by its police officers,

exhibited "deliberate i ndifference" thereto. See al so Wl ker

v. City of New York, 974 F.2d 293, 300 (2d Cir. 1992), cert.

deni ed, 507 U.S. 961 (1993); Jeffes v. Barnes, 208 F.3d 49,

61-62 (2d Cir.), cert. denied, 531 U. S. 813 (2000). To prove

such deliberate indifference, the plaintiff nmust show that it
was obvious to the city that there was a need for nore or
i nproved supervision of police officers in order to protect

agai nst constitutional violations. Amesty Anerica v. Town of

West Hartford, 361 F.3d 113, 128-30 (2d Cir. 2004). This




coul d be denonstrated through proof of repeated conpl aints of
civil rights violations, followed by no neaningful attenpt on
the part of the city to investigate or forestall further

incidents. Vann, 72 F.3d at 1049 (citing Canton v. Harris,

489 U.S. 378, 390 (1989); Ricciuti v. N.Y.C Transit

Aut hority, 941 F.2d 119, 123 (2d Cir. 1991)).
Here, plaintiff relies on a 1985 consent decree in Barros
v. Walsh, No. B-482 (D. Conn. 1973), nodified, (D. Conn. 1985),

and a decision in the case of Bridgeport Guardians, Inc. v.

Del nonte, No. 5:78cv00175 (D. Conn. Jan. 12, 2001), aff’'d, 248

F.3d 66 (2d Cir.), cert. denied, 534 U.S. 950 (2001), to

support his claimthat the City of Bridgeport has been "unable
to police its own police.” (Pl.’s Mem at 4.) Plaintiff
also cites to the "fact" that disciplinary officers cone from
the rank and file, thus potentially being synpathetic to
police officers in disciplinary matters and the "fact" that no
st andards or procedures exist for the investigation of

i ndi vidual conplaints "other than the individual officers’
whinms." (Pl.”s Mem at 4.) This evidence, plaintiff argues,
supports his claimthat the City has failed to properly
supervise and discipline its officers, fromwhich a "jury
coul d reasonably conclude that this failure resulted in

O ficer Feola feeling he could escape puni shnment for



assaulting plaintiff and violating his civil rights.” (Pl.’s
Mem at 4.)

After a careful review of the evidence submtted by
plaintiff in opposition to the notion for sunmary judgnment,
the Court finds nothing to support plaintiff’s claimthat the
City mai ntained a custom or policy of using excessive force to
restrain individuals, as alleged in the conplaint, or that any
al l eged | ack of supervision or discipline rose to the |evel of
deli berate indifference, so as to support a claimof nunicipal
liability under 8 1983. Wth respect to the two prior cases

i nvol ving the Bridgeport Police Departnment on which plaintiff

relies, neither involved a policy, practice or custom of

permtting the use of excessive force. The Bridgeport
Guardi ans case, filed in 1978, addressed racially

di scrim natory assignnments and pronotions within the police
departnment. The stipulation of settlenent in the Barros v.

Wal sh action, which dates back to 1972, involved, inter alia,

the establishment of a citizens’ conplaint process for various
types of conplaints against the police departnment, including,

inter alia, conplaints concerning the use of unnecessary

force. Plaintiff has provided no evidence that the City was
deli berately indifferent to conplaints of excessive force by

police officers. Thus, other than the bare allegation in his



conpl aint of a municipal customor policy, plaintiff has
failed to present any factual evidence to support his claim
that the City had a policy or custom permtting police
officers to use excessive force or that the City failed to
rectify the use of excessive force by its officers.
Additionally, plaintiff’s 8 1983 clai magainst the City
must fail for a second reason. The lawis well established
that the nunicipal policy or custom nust be the "noving force
of the constitutional violation" in order for the nmunicipality
to have any liability under Mnell. 436 U.S. at 694. In Cty

of Canton v. Harris, 489 U. S. at 385, the Suprene Court held

that there nmust be a "direct causal |ink" between the
muni ci pal policy or customand the all eged constitutional

deprivation. In Board of County Conm ssioners of Bryan

County, where the plaintiff’s Mnell claimwas based upon

al | eged deficiencies in conducting background checks on the
deputy sheriff who violated plaintiff’s rights, the Court held
that the plaintiff had to denonstrate that the nmunicipality’s

del i berate indifference was the novi ng force’ behind the
injury alleged. That is, a plaintiff nust show that the
muni ci pal action was taken with the requisite degree of

cul pability and nust denmonstrate a direct causal |ink between

t he munici pal action and the deprivation of federal rights."



520 U.S. at 404; see generally Martin A. Schwartz & John E.

Kirklin, 1B Section 1983 Litigation 88 7.17, 7.18 (3d ed.
2004- 2 Supp.).
There is no evidence in the record that could support a
finding that the City's alleged | ack of discipline and
supervision of its police officers led to Oficer Feola s use
of excessive force because he thought he could get away with
it, as plaintiff has alleged.

Therefore, the Court grants sunmmary judgnment in favor of
def endant, the City of Bridgeport, on plaintiff’s § 1983
claim set forth in count ten of the conplaint.

| V. Concl usi on

Accordi ngly, defendants’ notion for partial summary
judgnment [Doc. # 26] is GRANTED as to counts two, four, six,
seven, eight, nine, and ten of plaintiff’s conplaint.

SO ORDERED, this 25th day of October, 2004, at

Bri dgeport, Connecti cut.

__Isl
WARREN W EGI NTON,
Senior United States District

Judge
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