UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

LODA AGENCY, INC. and
FRANK LODA,
Plaintiffs
V. . 3:001750 (EBB)
NATI ONW DE | NSURANCE CO.

Def endant

RULI NG ON THE MOTI ON TO DI SM SS

| NTRODUCTI ON

Def endant Nati onw de | nsurance Co., ("N C' or "Defendant")
has noved to di sm ss seven counts of the ten-count Conpl ai nt
filed by Loda Agency, Inc. and Frank Loda (collectively "Loda" or
"Plaintiffs"). Specifically, Defendant challenges the First
Count, to the extent that it relies on events beyond the
applicable statute of limtations; the Second Count, because a
princi pal cannot be liable with tortiously interfering with the
busi ness expectancies of its agent; the Third and Ninth Counts
because a Connecticut Unfair Practices Act ("CUTPA") claimdoes
not arise fromthe relationship between a principal and its
agent; the Fourth and Ei ghth Counts because (a) an insurance
agent cannot allege a Connecticut Unfair |Insurance Practices

("CU PA") claimagainst its principal and (b) CU PA does not



provide for a private cause of action; and the Tenth Count
because the terns of Plaintiffs’ contract, incorporated by
reference into the Conplaint, permt the very acts conpl ai ned of
by Plaintiffs.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under st andi ng of, and deci sion rendered on, this Mtion. The
facts are culled fromthe Conplaint, the parties’ noving papers
and docunents incorporated by reference into the Conplaint.

Loda was an i ndependent contractor of NIC. He alleges that
from 1985 t hrough 1987, he acted as the exclusive NIC agent in
order to wite NIC s comercial insurance for an account of a
certain K Klarides Supermarkets, Inc. ("KSI"). Frank Loda, as
agent for NIC, received conmm ssions on this account.

In 1987, NIC determined not to renewits policy with KSI
However, in 1991, NI C agreed to insure KSI, albeit through a
different one of its independent contractor insurance agents.
Loda asserts that his Agreement with NIC prohibited this conduct.

NI C settled Loda’s original conmplaint in 1997 by agreeing to
assign to himin the future a portion of the insurance policy
renewal business froma third N C insurance agency which was then
closing. Loda now contends that the renewal conm ssions he
received fromthis new busi ness were | ess than the conm ssions he

woul d have received fromthe KSI account.



Loda al so asserts that NI C breached oral and witten Y/
agreenents by (a) msrepresenting that its commercial insurance
coverage was unavailable for KSI; (b) allowing or facilitating
the diversion of the KSI’'s insurance agreenents with N C during
1991 and subsequent years; (c) not returning the entire KSI
accounts and conmm ssions earned thereby to Loda; (d) failing to
provi de Loda with proper conpensation for his | ost KSI
conmi ssions after the 1993 agreenent; and (e) m srepresenting to
Loda the val ue of the renewal conmm ssions generated by the
i nsurance policies for the third, now closed, N C agency. These
facts essentially formthe basis for his interference with
contractual relations, CUTPA and CU PA counts.

Loda next alleges that, in the Spring of 1999, N C announced
that it intended to pay a one-tine loyalty bonus to its career
agents. Calculation of the bonus was based on insurance prem uns
generated by each i ndependent contractor during the first six
nmont hs of 1998 or 1999. Loda contends that, even though he
generated the requisite anount of comm ssions during this tine
frame, N C never paid himthe bonus.

Loda retired on July 1, 1999. Loda’s Conplaint alleges that
NI C did nothing to advise NI C policyhol ders for whom Loda had
previ ously provided services of his retirenent. N C continued to

provi de these sane customers with Loda’s nane, address and

Y He does not di stingui sh between the two in his Conplaint.
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t el ephone nunber. Resultingly, Loda asserts that he had to
expend his own nonies on notifying his former clients of his
retirement; respond to inquiries regardi ng coverage before his
notice was received by them and was required to allow NIC to
continue to use his office. He clains that NIC was unjustly

enriched by this conduct.

LEGAL ANALYSI S

|. The Standard of Revi ew

Federal Rule of G vil Procedure 12(b)(6)

A notion to dismss pursuant to Fed. R Gv. P. 12(b)(6)
shoul d be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” Hishon v. Spalding, 467 U S. 69, 73,

(1984). "The function of a notion to dismss is nerely to assess
the legal feasibility of a conplaint, not to assay the wei ght of
evi dence which mght be offered in support thereof." Ryder

Energy Distribution Corp. v. Merrill Lynch Commodities, Inc., 748

F.2d 774, 779 (2d Gr. 1984) quoting CGeisler v. Petrocelli, 616

F.2d 636, 639 (2d G r. 1980).
Pursuant to a Rule 12(b)(6) analysis, the Court takes al
wel | - pl eaded al |l egations as true, and all reasonable inferences

are drawn and viewed in a light nost favorable to the plaintiff.



Leeds v. Meltz, 85 F.3d 51, 53 (2d Cir. 1996). See also Conley v.

G bson, 355 U. S. 41, 45-46, (1957)(Federal Rules reject approach
that pleading is a gane of skill in which one msstep by counsel
may be decisive of case). The proper test is whether the
conplaint, viewed in this manner, states any valid ground for
relief. Conley, 355 U S. at 45-46

Al t hough Loda does not attach his Agent’s Agreenent to the
Conpl aint, the Court may consider this docunent in Ruling on the
Motion to Dismss, without converting it into a sumary judgnent
notion. See F.R Cv.P. 10(c). Wen a plaintiff fails to
i ntroduce a pertinent docunent to his Conplaint, the defendant
may i ntroduce the exhibit as part of his notion attacking the
pl eading. Wight & Mller, 5 Federal Practice & Procedure: G vi

at 8§ 1327. Accord, Bryan v. Acorn Hotel, Inc., 931 F. Supp. 394,

395, (E.D.Pa.), aff’'d 162 F.3d 1150 (1996). Here, the Agent’s
Agreenent, attached to Defendant’s noving papers and i ncor porated
by reference in Plaintiffs’ Conplaint, will be considered in the
Ruling on this Mtion.

Il The Standard As Applied 2/

The CU PA Counts: Four and Ei ght
In the Fourth and Ei ghth Counts, Plaintiffs assert that NIC

violated CU PA by its conduct in the relationship with Frank Loda

2l The parties have not dealt with the Counts of the Conplaint seriatim
Accordingly, the Court will also address each argunent as it is presented and
responded to.



as its independent contractor insurance agent.

Section 38a-815 of CU PA prohibits any person engaging in a
trade practice that is an "unfair nmethod of conpetition or an
unfair or deceptive act or practice in the business of
insurance." Unfair practices in the business of insurance are
defined at Section 38a-816. A careful reading of this |engthy
statute reveals no unfair practice in the business of insurance
anong Loda and NIC. The allegations of the Conplaint sinply do
not neet the standards of this statute.

Further, Plaintiffs’ clainms do not neet the three-prong test
of the sem nal case defining "business of insurance", Goup

Health & Life Ins. Co. v. Royal Drug Co., 440 U. S. 205, 211-230

(1979). The three criteria to be enployed in determ ning whet her
a particular practice involves the relationship between the
insurer and its policyhol ders are:

1. Wether the practice has the effect of

transferring or spreading a policyhol ders’

risk;

2. \Whether the practice is an integral

part of the policy relationship between

the insurer and the insured; and

3. \Whether the practice is limted to
entities wthin the insurance industry.

Each inquiry nust be answered in favor of NIC. First, none of
Plaintiffs allegations concern the spreadi ng, or have the effect
of spreading, policyholders’ risks. In the end, it is N C which

determ nes for whomit will wite policies. There are no



al l egations of this behavior by NIC in the Conpl aint.

Secondly, the practice nust be between the insured and the
insurer. Again, the clainmd m sconduct found in the Conpl ai nt
has nothing to do with the policyhol der-insurance conpany
rel ati onship but concerns NNC s relationship with one of its
i nsurance sal es agents.

Third, the practice at issue is not limted to entities
within the insurance industry. Issues of failure to pay
comm ssi ons, bonuses or other conpensation exist in a multitude
of industries.

VWhat truly is an issue under the CU PA counts are garden-
vari ety breach of contract allegations. Counts Four and Ei ght
are, accordingly, hereby DI SM SSED. 3/

The CUTPA Counts: Three and N ne

The central prohibition of CUTPA is contained in Section 42-
110b(a), which provides that "[n]o person shall engage in unfair
met hods of conpetition and unfair or deceptive acts or practices
in any trade or commerce.” In determ ning whether a given action
is "unfair", the Connecticut Suprene Court has adopted the so-
called "cigarette rule" devel oped by the Federal Trade Comm ssion
Act. According to the cigarette rule, this Court must consider

(1) [Whether the practice, wthout necessarily
havi ng been previously consi dered unl awf ul ,

% The di sposition on the Fourth and Ei ght Counts neans that no
determ nati on of whether a private cause of action lies under CUPA is
required.



of fends public policy as it has been established
by statutes, the conmmon | aw, or otherw se --
whet her, in other words, it is within the
penunbra of sone common | aw, statutory, or

ot her established concept of unfairness;

(2) whether it is imoral, unethical, oppres-
sive or unscrupul ous; (3) whether it causes
substantial injury to consuners [conpetitors

or ot her business].

Boul evard Associates v. Sovereign Hotel, Inc., 72 F.3d 1029, 1038

(2d Cir.1995), quoting Atlantic Richfield v. Canaan G| Co., 202

Conn. 234, 239 (1987)(alterations in original). Al though
Plaintiffs assert that NNC s actions violate this statute, what
has been incorporated in these counts is the all eged breaches of
contract only. The Court agrees wth Defendant and the vast
majority of courts in Connecticut that a sinple breach of
contract is not sufficient

to establish a violation of CUTPA, particularly

where the count alleging CUTPA sinply

i ncorporates by reference the breach of contract

cl aimand does not set forth in what respect

the defendant’s activities are either imoral,

unet hi cal , unscrupul ous, or offensive to
public policy.

Chaspek M g. Corp. v. Tandet, 1995 W. 447948 at *12 (Conn. Super

Ct. June 16, 1995). See also Lester v. Resorts Canpl ands

International, Inc., 27 Conn. App., 59, 62 (1992)(nore than

contract violation necessary to claimfor punitive damages;
requires cal cul ated, deceitful, and unfair conduct associ ated
with a breach of contract to sustain CUTPA danages); Eni ess

Equi pnent Leasing Corp. v. Waterbury Transmi ssions, Inc., 41




Conn. Supp. 575, 580 (1991)("‘sinple breach of contract, even if
intentional, does not ampbunt to a violation of the Act; a
[clai mant] must show substantial aggravating circunstances
attending the breach to recover under the Act’")(alteration in

original); A Secondino & Son, Inc. v. L.D. Land Co., 1994 W

728775 at *2-3 ( Conn. Super. ., Decenber 29, 1994) (recogni zi ng
that this rule is the magjority rule in Connecticut).

| nasnmuch as Loda has sinply incorporated by reference the
al | eged breaches of contract found in Counts One and Five and
fails to set forth exactly 4 how such conduct violates the
cigarette rule, the Third and Ninth Counts are hereby D SM SSED

The Second Count: Tortious Interference with a Contract.

In the Second Count, Loda asserts that NIC interfered with
the contractual relationship between Loda and KSI. However, the
direct parties to the insurance contract at issue are KSI and NIC
and not Loda and KSI.

Connecticut courts have | ong recogni zed a cause of action
for tortious interference with contract rights or other business

relations. See, e.g., Blake v. Levy ,191 Conn. 257, (1983).

"However, it is well-settled that the tort of interference with
contractual relation only lies when a third party adversely

affects the contractual relationship between the two parties.”

4 The CUTPA counts nmerely call the alleged breaches of contract
"imoral, oppressive and unscrupul ous" w thout ever explaining how they can be
so characteri zed.



Pai nt Products Co. v. M nwax Co., 448 F. Supp. 656, 658 (D.Conn.

1998, citing Rand WHat Shop v. Scully, 98 1, 14 (1992). Hence,

"[1]n Connecticut, a party to a contract cannot be held |iable

for tortious interference with that contract." Urashka v. Giffin

Hospital, 841 F. Supp. 468, 475 (D. Conn. 1994). Accord, Powell wv.

Feroleto Steel Co., 659 F. Supp. 303, 307 (D.Conn. 1996) ( Cabr anes,

J.)(as a matter of law, party to a contract cannot interfere with
that contract).

The parties to the contract of insurance in the present case
are NIC and KSI. Loda was the independent contractor who brought
the parties together but it still remains clear exactly who the
contract of insurance was between. Loda was nerely a third-party
beneficiary of the contract between NIC and KSI, in that he
recei ved conm ssions for his work. At no tinme, did a contract
directly exist between Loda and KSI. Accordingly, N C cannot be
held liable for tortiously interfering wwth its own contract.

The Plaintiffs have not brought to this Court’s attention
any authority that states otherwi se nor has the Court in its own
research found any. Accordingly, the Second Count is hereby
DI SM SSED.

Count One: The Statutes of Limtation

In Count One, two separate agreenents are at issue. The
first is "contractual agreenents and policies" between N C and

its agents which "protected a broker such as Plaintiff LODA from
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attenpts by other Nationw de brokers or representatives to
interfere with the underwiting, witing, or renewal of
policyholders . . .". Plaintiffs assert that these agreenents
are witten agreenents and policies. ® The second all eged
agreenent at issue is one in which NIC, in 1997, agreed that, in
order to conpensate the Plaintiffs for |ost annual comm ssions
fromthe KSI comrercial account, NIC would assign to the
Plaintiffs a portion of the renewal business of an NI C insurance
agency which was closing. This is clained to be a
m srepresentation by N C

In their noving papers, Plaintiffs concede that the actions
conplained of in large part in Count One occurred outside the
[imtations period, from1987 to 1991. Thus, all of these
all egations are barred by the six-year statute of limtations.
See Conn. Gen. Stat. 8 52-581 (three year Iimtations for oral
contract; 8 52-576 (six year limtations for witten contract).

This Conplaint was filed in April, 2000. Thus, any actions
all eged to have been done by NIC prior to April, 1994, are barred
by the statute of limtations. Those include the refusal of NIC
to renew KSI's commercial insurance from 1987 through 1991;

allow ng and/or facilitating the diversion of KSI's's conmmerci al

°/ The Court has car efully reviewed the Corporate Agency Agreenent
bet ween Loda and NI C and finds no such | anguage therein. |If there was a
second policy which supports this contention, it was Plaintiff’ burden to
produce such a documnent.

11



i nsurance accounts during 1991 and subsequent years % ; and doing
nothing to return the KSI commercial insurance accounts between
1991 and 1997. 7/

The second claimis that NIC m srepresented the val ue of the
renewal comm ssions fromthe insurance policies of a third,
cl osing insurance agency. Further, it is contended that N C
failed to provide Loda with the conpensation for the |ost KSI
commerci al insurance conm ssions after 1997, as allegedly
required by a settlenent agreenent of July, 1997.

Hence, any witten agreenents or contract drafted and
executed before April, 1994 are barred by the statute of
[imtations. Any oral representations prior to April, 1997 are
al so barred by the statute of limtations for oral contracts.

Count One is hereby DI SM SSED W THOUT PREJUDI CE. On or
before Cctober 31, 2000, Plaintiffs shall anmend their Count One,
asserting exactly when these circunstances occurred and attaching
thereto any docunments in support thereof. Any witten agreenents
wi Il not be considered unless they are dated after 1994.

Count Ten: Unjust Enrichnent.

Plaintiff Frank Loda alleges that NIC was unjustly enriched

V| Any actions taken between 1991 and March, 1994 are barred by the six-
year statute of limtations, in that this Agreenent would have had to be in
witing. See, Corporate Agency Agreenent. Thus, the only viable claim if it
exists, is fromMarch, 1994 to the present.

Ui Agai n, under the Corporate Agency Agreenent, N C had no obligations
to return the KSI accounts to Loda.
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after his retirement fromNC, in that NIC continued to use his
office, send out bills with his nane, address and tel ephone
nunber on it, and send himmail for processing. He further
clainms that he gave anple notice of his retirenment, yet NNC did
nothing to advise NIC custoners of this fact. As a result of the
NIC s alleged inaction, Plaintiff Frank Loda asserts that he was
forced to expend his own tinme and funds to prepare NIC notices to
be sent out to custonmers and respond to nmany customer inquiries
regarding NI C i nsurance quotations, renewals or policy issues,
sonme of which he needed to respond to fromhis hone.

In the Corporate Agency Agreenent, Loda agreed:

1) . . . If this agreenent is cancel ed, your

name will be renoved as soon as possi bl e, but

you acknow edge that occasional error may

cause it to continue to be printed. (Corporate

Agency Agreenent at 14.)

2) . . . The agent hereby gives the Conpanies

perm ssion to use his name on those billings

and for use of his nane for a reasonabl e period

of time follow ng the cancellation. (Corporate Agreenent at
116) .

Plaintiff Frank Loda unfortunately has not specified when he
was incurring these expenses, which would be critical to a
decision as to the reasonabl eness of Defendant’s action or

i naction. The Mbtion is Denied as to the Tenth Count.

CONCLUSI ON

For each of the foregoing reasons the Mdtion to Dismss

[ Doc. No. 15] is hereby GRANTED | N PART AND DENI ED | N PART.
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Counts Four, Eight, Three, Nine, and Two are hereby dism ssed.
The First Count and Tenth Counts shall be anended, if legally
possible, within the dictates of this opinion, on or before

Cct ober 31, 2000.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at new Haven, Connecticut this __ day of Cctober, 2000.
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