UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
CATHERI NE SANTOSSI O, et al .,
Plaintiffs,
V. . CASE NO. 3: 01CV1460( RNC)
CITY OF BRI DGEPORT, et al.,

Def endant s.

RULI NG AND ORDER

Cat heri ne Santossio, a civilian enployee of the Bridgeport
Police Departnent ("BPD'), and G enn Prentice, a BPD sergeant, bring
this action under 42 U S.C. 8§ 1983 alleging violations of their
ri ghts under the First Amendnent and the Equal Protection
Cl ause of the Fourteenth Amendnment by the City of Bridgeport
and five individuals who were enpl oyed by BPD at the tinme of
the events in question, Pablo Otero, Robert Studivant, Arthur
Carter, Thomas Sweeney and Hector Torres. Both plaintiffs are
white; all the defendants except Sweeney are nenbers of the
Bri dgeport Guardi ans, a fraternal organization of mnority
police officers. The clains arise out of an alleged sexual
assault on Santossio by Oero while the two were on duty, and
all eged retaliation by the defendants agai nst Santossio for
filing an internal conplaint against Otero and agai nst
Prentice for testifying in support of the conplaint at a

hearing before a review board. The defendants, with the



exception of Otero, have noved for summary judgnent on the
counts against them For the reasons stated bel ow, the notion
is granted.
. FEacts

The pl eadi ngs, depositions, answers to interrogatories
and affidavits on file, viewed nost favorably to the
plaintiffs, showthe following. On August 5, 1998, Oero
tol d Sant ossi o he needed to talk to her about sonething and
led her to a deserted file room There, he grabbed the back
of her head and kissed her, holding her in place. Wile
ki ssing her, he unzipped his trousers, held her hand agai nst
his penis and said sonething about his "chocol ate,” which she
understood to be a demand for oral sex. She resisted and
after a period of time he stopped. They then left the file
room and were seen |eaving by Captain Arthur Carter.
Sant ossi o confronted Otero about the incident |ater that day.
He responded that she had been "asking for that all year."

Sant ossi o0 made no report of the assault for about a
nmont h, but she did tell a secretary about it the sane day. At
the end of August, Santossi o decided to gather evidence
against Oero. In early Septenber, she spoke with himwhile
wearing a conceal ed m crocassette recorder, hoping he would

admt to having assaulted her. After sone brief conversation,



he abruptly said that if she was not transferred off the
third floor (where they both worked), he would “rape your

ass. He al so said that he liked a bl ouse she wore, "the red
one with you all beam ng."

On Septenber 7, Santossio discussed the assault with
Prentice. He listened to the tape recording and was able to
make out the "rape your ass" remark. He was horrified and
urged Santossio to report Oero to Joseph Sweeney,

Bri dgeport's chief of police at the tine.

On Septenber 16, 1998, Santossio presented a witten
conpl ai nt against Otero to Sweeney, who was Bridgeport's chief
of police at the tinme. Sweeney proceeded to investigate the
matter himself. He interviewed Santossi o and ot hers,
including Carter. He also listened to the m crocassette tape.

On Cctober 8, Sweeney informed Otero of the charges and
ordered himto answer them Oero denied conmtting an
assault and clainmed that he and Sant ossi o had engaged in
consensual kissing. At or around this tinme, Sweeney
transferred Otero so he would no | onger work near Santossi 0,
and ordered himto avoid contact with her.

On Cctober 15, Sweeney turned the matter over to Captain

Robert Studivant at the Ofice of Internal Affairs (OA) for

further investigation. Studivant received the nm crocassette



tape from Sweeney and sent it to the FBI for cleaning. The
FBI failed to retrieve information fromthe tape and destroyed
it in the course of cleaning it.!?

I n February 1999, Studivant conpleted his investigation.
He i nformed Sweeney that Otero had viol ated BPD s sexual
harassnent policy, and recommended that he be disciplined.
Sweeney then filed sexual harassment charges against CGtero
with the Bridgeport Board of Police Conm ssioners, a civilian
revi ew board.

I n August 1999, before the Board reached the matter,
BPD s | abor relations departnent tried to resolve the charges
agai nst Oero through an agreenent with himand the police
uni on, under which he would | ose seventeen vacation days as a
penal ty. The agreement was publicized in a meno signed by
Hector Torres, who had succeeded Sweeney as chief of police
when Sweeney retired the previous nonth. The agreenent was
rendered voi d because the Board insisted that the matter fell
under its jurisdiction.

In Novermber and Decenmber 1999, the Board conducted a
hearing on the charges against Otero. The Board heard

testimony for seven days and received vol um nous docunentary

1 Santossio clainms that Studivant deliberately sought the
destruction of the tape, but she has no evidence to support
her assertion.



and tangi bl e evidence. Prentice appeared at the hearing and
testified in support of the charges. He stated that when he
listened to the microcassette tape, he could nake out Otero’s
"rape your ass" remark.

In April 2000, the Board rel eased a decision. (Defs.' Br.
In Supp. of Mot. for SummJ. Ex. W) It found that Otero had
engaged in "inappropriate and possibly unwel cone sexual
contact with Ms. Santossio," and that he had made unwel cone
sexual remarks to her, but it did not fully credit all of
Santossio's all egations concerning the assault. |t suspended
Oero fromthe BPD for sixty days, required himto undergo
sexual harassnment training at his own expense, and barred him
from pronotion for one year and until he received
certification that he had successfully conpleted the
harassnent training.

Santossi o and Prentice allege that the defendants
retaliated against them for nmaking and supporting the internal
conpl ai nt against Otero. The alleged acts of retaliation
consist of: (1) Torres's decision to place Santossio under
Carter, despite her bad working relationship with him (2)
Carter's reduction of her responsibilities by giving her only
typing and editing work to do; (3) Carter's testinmony before

the Board that on the day of the assault he saw Otero | eave



the file roomfirst, which tended to undercut Santossio's
version of what occurred there; (4) Carter's failure to
process Santossio's requests for vacation tine; (5) Carter's
insistence that Santossio file sick reports even though ot her
enpl oyees were not required to do so; (6) Torres's failure to
prevent Otero's all eged "stal king" of Santossio; (7) Torres's
decision to transfer Prentice to a window ess roomin the
basenment despite his nmultiple sclerosis; (8) Torres's

desi gnation of Prentice as "chronically absent"; and (9)
Sweeney's inposition of a five-day suspension on Prentice for
referring to a fornmer enployee as a "bitch," which was

di sproportionately harsh conpared to penalties handed out to
mnority officers.

1. The Conpl ai nt

The conpl aint contains two counts agai nst the noving
def endants and they seek summary judgnment on both. The first
count refers to the First and Fourteenth Amendnments, sexual
harassment, and retaliation. Plaintiffs' menorandumin
opposition to the defendants’ notion refers to this count as
making (1) a 8 1983 clai magainst all defendants for violating

Santossio's right to equal protection by subjecting her to a



hostile work environnent;? (2) 8§ 1983 cl ai ms agai nst al
defendants for retaliating against both plaintiffs in
violation of the First Amendnment; and (3) a 8 1983 claim

agai nst all defendants for violating Prentice's right to equal
protection by subjecting himto both racial and "cl ass of
one" discrimnation.

The second count alleges that the investigation of Santossio's
i nternal conpl aint was i nadequate and deprived plaintiffs of
unspecified constitutional rights. Plaintiffs do not refer to
this count in their menmorandum 3

[11. Di scussi on

Summary judgnment may be granted only if there is no
genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law. Fed. R Civ. P.
56(c). The court nust review the record as a whole, credit

all evidence favoring the nonnmovant, give the nonnmovant the

2 This count also refers to Santossio's federal statutory
right to be free from unl awful gender discrimnation, and thus
inplicitly to Title VII, but plaintiffs’ menorandumin
opposition makes it clear that no Title VII claimis actually
present ed.

3 The third and fourth counts allege clains for
intentional and negligent infliction of enotional distress,
respectively. These clainms are against Oero only and thus
are not the subject of the defendants’ notion for sunmary
j udgnment .



benefit of all reasonable inferences, and disregard al
evi dence favorable to the novant that a jury would not have to

bel i eve. Reeves v. Sanderson Plunbing Prods., Inc., 530 U.S.

133, 150-51 (2000). Summary judgnent should be granted
sparingly in civil rights cases presenting issues of intent.
In a proper case, however, summary judgnment hel ps conserve
judicial and litigant resources because, if there is no
genui ne issue of material fact, and the novant is entitled to
judgnment as a matter of law, a verdict in favor of the
nonnmovant coul d not be sustained.

A. Sant ossi 0' s Federal Clains

1. Gender di scrim nation

Plaintiffs clains that all the noving defendants viol ated
Santossi 0o’s equal protection right to be free from gender
di scrimnation in the workplace by subjecting her to a hostile
work environment. This claimrequires proof of sexual
harassnent that was sufficiently severe and pervasive to alter

the conditions of her enploynment. Harris v. Forklift Sys., Inc.,

510 U.S. 17, 21 (1993).

Plaintiffs point to a variety of actions by Torres,
St udi vant, Carter and Sweeney that they say created a hostile
wor k environment for Santossio. However, in only one case was

the i mproper conduct sexual in nature, and plaintiffs do not



assert that any of the remaining actions were based on
Santossi 0's gender or differed fromthe treatnment accorded to
simlarly situated males. On the contrary, they all ege that
t hese actions constituted retaliation for Santossio's
conpl ai nt agai nst Otero. Thus, this conduct is properly
consi dered under the rubric of Santossio's retaliation claim
The only conduct that could formthe basis for a gender
discrimnation claimis Oero's alleged harassnent of
Sant ossi o, including the assault, the stal king, and several
remar ks he made to her. This alleged conduct was certainly
sexual in nature and a reasonable jury could consider it
"severe and pervasive harassnent.” However, of the noving
def endants, the only one that could have any potenti al
liablity for Oero’ s conduct is the City. Since Oero was
Sant ossi 0's co-worker rather than her supervisor, the City is
liable for his conduct only if it was negligent, that is, if
it either provided no reasonabl e avenue for conplaint or knew

of the harassnent but did nothing about it. Richardson v.

N.Y. State Dep't of Corr. Servs., 180 F.3d 426, 441 (2d Cir.
1999).

Plaintiffs have not presented evidence to create an issue
of fact on the City's negligence. The City plainly created a

reasonabl e avenue for conplaint in the formof the Board of



Police Commi ssioners, an independent civilian review board.

It is undisputed that when the City's agents |earned of the
harassnent, they took steps to prevent and punish it. Sweeney
undert ook a pronpt investigation of Santossio's conplaint,
transferred Otero from her presence about thirty days |ater,
and sinmul taneously brought charges against him (on Studivant's
recommendati on). The Board of Police Conm ssioners held seven
days of hearings on the conplaint, considered vol um nous
document ary evi dence, and inposed a penalty on Otero that was
not unreasonably small. Thus, defendants are entitled to
sunmary judgnment on this claim?

2. Ret al i ati on

Plaintiffs also allege that defendants retaliated agai nst
Santossi o for making her internal conplaint, in violation of
her free speech rights under the First and Fourteenth
Amendments. To establish free speech retaliation, a plaintiff
must show that the speech at issue involved a matter of public

concern. Connick v. Myers, 461 U.S. 138, 147-48 (1983). In

this Circuit, an internal conplaint about sexual harassment is

4 While plaintiffs may consi der the penalty (suspension for
si xty days, sexual harassnent training at his own expense, and a one-
year pronotion ban) insufficient for the offense, it does not show
that the City provided no reasonabl e avenue for conplaint or refused
to act when made aware of Santossio's conplaint. |In addition, the
Board did not base its penalty on a finding that all of Santossio's
al l egati ons were true.

10



not speech on a matter of public concern if the conplaint
involves only the plaintiff's own work situation. Saul paugh

v. Monroe Community Hospital, 4 F.3d 134, 143 (2d Cir. 1993).

It is undisputed that Santossio's internal conplaint against
OGtero involved only her own work situation. Thus, summary
j udgnment nust be granted on this this claimas well.5®

3. | nadequat e i nvesti gati on and puni shnment

Plaintiffs' conplaint alleges that defendants deprived
t hem of unspecified constitutional rights by conducting an
i nadequat e investigation of the all eged assault and inposing
insufficient discipline on Oero. These allegations do not
state a 8 1983 cl ai m because the United States Constitution
does not grant plaintiffs a right to an adequate investigation

or adequate after-the-fact punishment. DeShaney v. W nnebago

County Dept. of Soc. Servs., 489 U.S. 189, 195 (1989) (Due

Process Cl ause does not require the state to protect the life,
i berty, and property of its citizens against invasion by

private actors); Sattler v. Johnson, 857 F.2d 224, 227 (4th

Cir. 1988) (there is no constitutional right to have a

5> Plaintiffs contend that this case involves a matter of
public concern in that they accuse the noving defendants of
trying to protect Otero fromdiscipline because he is a
mnority officer and menber of the Guardi ans organization.
But no such issue of racial favoritismwas raised by
Santossio’'s internal conplaint.

11



per petrator prosecuted); Gonez v. Wiitney, 757 F.2d 1005, 1006

(9th Cir. 1985) (courts have not recogni zed i nadequate
investigation as sufficient to state a civil rights claim
unl ess there was another recogni zed constitutional right
involved). Nor do plaintiffs allege facts that would create
an equal protection claimfor failure to investigate this

conpl ai nt as adequately as other conplaints. See Levin v.

Har| est on, 966 F.2d 85, 90-91 (2d Cir. 1992). Thus, summry judgnent
must be granted on this claim

B. Prentice's Clains

Plaintiffs also allege that defendants retaliated agai nst
Prentice for testifying in Santossio's favor during the Board hearing
on her internal conplaint. Defendants argue correctly that none of
the | egal bases that plaintiffs assert for this claimare viable.
This Circuit does not recognize a retaliation claimas such under the

Equal Protection Clause. Bernheimyv. Litt, 79 F.3d 318, 323 (2d Cir.

1996). Prentice cannot claimretaliation under the First Anendnent
because his speech dealt only with a single colleague's work
situation and thus is not speech on a matter of public concern. See

Nonnenmann v. City of New York, 174 F. Supp. 2d 121, 136 (S.D.N.Y.

2001). Many of the facts presented would be relevant to a Title VII
retaliation claim but neither the conplaint nor the nmenorandum nmakes

such a claim

12



Plaintiffs' alternative argunent that the sane facts
support an equal protection claimis unavailing. Prentice has
not stated a claimfor racial discrimnation under 8§ 1983
because he has not argued that he was treated differently from
a nonwhite person with whom he was simlarly situated in all

mat eri al respects. See Gahamv. Long Island R R., 230 F. 3d

34, 39-40 (2d Cir. 2000).°8 Nor has he stated a "class of one"
equal protection claimagainst Sweeney for inposing an unusually
heavy penalty on himfor referring to an ex-enployee as a "bitch."
In this Circuit, Prentice can prevail on such a claimonly if he
shows that Sweeney treated himdifferently fromsimlarly situated

persons without a rational basis and that the disparate treatnent was

intentional. Gordano v. City of New York, 274 F.3d 740, 751 (2d
Cir. 2001). Plaintiffs provide Prentice's deposition testinmony to
the effect that the five-day suspension was nore severe than
penalties inposed on others in simlar cases. However, they
present no evidence that the allegedly inconsistent penalties

were i nmposed by Sweeney or by any other defendant, or that
Sweeney's all eged disparate treatnent of Prentice was

intentional. Thus, summary judgnment against Prentice's clains

¢ The failure to prosecute David Daniels, to which plaintiffs
refer to show racial discrimnation, involved a very different set of
facts. In other cases cited to show that Sweeney inposed a harsher
penalty on Prentice than on other enployees, plaintiffs fail to
specify the race of the simlarly situated enpl oyees.

13



is al so appropriate.

| V. Concl usi on

Accordi ngly, defendants' notion for sunmary judgnent
[ Doc. #46] is granted. Counts one and two of the conpl aint
are disnmssed with prejudice. This |eaves only the clains
against Oero in counts three and four, which are state |aw
claims. The Court declines to exercise suppl enental
jurisdiction over these clains, which are dism ssed w thout
prejudice to refiling in state court. The Clerk may cl ose the
file.

So ordered.

Dated at Hartford, Connecticut this 28th day of Septenber

2004.

Robert N. Chatigny
United States District Judge
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