UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

RENE M PALMA

V. : CIV. NO. 3:00CVvV1128 (HBF)

PHARVEDI CA COMMUNI CATI ONS, | NC:

RULI NG ON PLAI NTI FF<S POST- TRI AL _MOTI ONS

Plaintiff noves for an award of |iquidated damages [ Doc. #86]
and al so seeks front pay and benefits or, in the alternative,
reinstatement to her former position [Doc. #104]. Also pending is

plaintiff« Mtion for Prejudgnment and Post-Judgnment |nterest [Doc.

#110] .

MOTI ON FOR LI QUI DATED DAMAGES

The jury found that defendant violated the FMLA in discharging

plaintiff. Section 29 U.S.C. 8§ 2617(a)(1)(A)(iii)! of the FMLA

1Section 2617(a)(1) (A (iii) states,

An addi tional anpunt as |iqui dated danmages
equal to the sum of the anobunt described in
clause (i) and the interest described in clause
(ii), except that if an enpl oyer who has

viol ated section 2615 of this title proves to
the satisfaction of the court that the act or
om ssion which violated section 2615 of this
title was in good faith and that the enployer
had reasonabl e grounds for believing that the



provides that, in addition to conpensatory danmages specified in
8§2617(a)(1)(A) (i) & (ii), an enployer shall be |iable for an amount
of |iquidated damages equal to the anount of wages, salary,

enpl oynment benefits, or other conpensation denied or lost to an

enpl oyee, plus interest, by reason of the enployer< violation of
82615 of the statute. Liquidated damages are consi dered conpensatory

rather than punitive in nature. Reich v. Southern New Engl and

Tel ecomuni cations Corp., 121 F.3d 58, 71 (2d Cir. 1997)

(interpreting |iquidated damages statute under the FSLA)? Rhoads v.

act or om ssion was not a violation of section
2615 of this title, such court may, in the

di scretion of the court, reduce the anmount of
the liability to the amount and interest

det erm ned under clauses (i) and (ii)
respectively

29 U.S.C. §2617(a) (1) (A (iii).

20t her courts considering |iquidated damages under the FMLA have
| ooked at cases under the Fair Labor Standards Act of 1938, ("FLSA"),
as anended 29 U.S.C. A 8201 et seq. See Thorson v. G emnin Inc., 96
F. Supp. 2d 882, 890 (N.D. lowa 1999) ("The renedi es provisions of
the Fam |y and Medi cal Leave Act were intended by Congress to mrror
those of the Fair Labor Standards Act. It is therefore appropriate to
rely on cases interpreting the |liquidated danages renmedy of the FLSA
when interpreting the FMLA; Frizzell v. Southwest Mtor Freight, 154
F.3d 641, 644 (6th Cir. 1998)" ("[T]he legislative history of the
FMLA reveal s that Congress intended the remedial provisions of the
FMLA to mirror those in the FLSA."); Nero v. Industrial Mlding
Corp., 167 F.3d 921, 928 (5" Cir. 1999) ("the renedial provision in
the FLSA can aid in interpreting the simlar remedial provision in
the FMLA.").

Under 29 U. S.C. 8260 of the FLSA, |iquidated damages nmay
be remtted "if the enpl oyer shows to the satisfaction of
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F.D.1.C. , 956 F. Supp. 1239, 1261 (D. M. 1997) (review ng anal ogous
remedi al provision under the Fair Labor Standards Act, 29 U S.C

8216 ("FLSA"), aff« in part, revd in part on other grounds, 257 F.3d

373 (4th Cir. 2001). "Doubling of an award is the norm under the

FMLA, because a plaintiff is awarded |iqui dated danages in addition
to conpensation | ost. The district court's discretion to reduce the
I i qui dat ed damages "nust be exercised consistently with the strong
presunption under the statute in favor of doubling.” Nero v.

| ndustrial Mlding Corp., 167 F.3d 921, 929 (5'" Cir. 1999) (quoting

Shea v. Galaxie Lunber & Constr. Co., Ltd., 152 F.3d 729, 733 (7th
Cir. 1998) (discussing FLSA |iquidated damages provision)); WIlIlians

v. Rubicon, 808 So. 2d 852, 861 (La. App. 1 Dir. 2002) ("Doubling is

the norm not the exception.").

The district court may reduce an award to only conpensatory

the court that the act or om ssion giving rise to such
action was in good faith and that he had reasonabl e
grounds for believing that his act or om ssion was not in
violation of the [Act]." Under 29 U.S.C. 8260, the

enpl oyer bears the burden of establishing, by "plain and
substantial" evidence, subjective good faith and objective
reasonabl eness. Martin v. Cooper Elec. Supply Co., 940
F.2d 896, 907 (3d Cir. 1991); see Brock v. W anowsky,
833 F.2d 11, 19 (2d Cir. 1987). The burden, under 29

U.S. C 8260, "is a difficult one to nmeet, however, and
'[d] oubl e damages are the norm single danages the
exception . . . .' "W/l anowsky, 833 F.2d at 19 (quoting

Walton v. United Consuners Club, Inc., 786 F.2d 303, 310
(7th Cir. 1986)).

Reich., 121 F.3d at 71



danmages if the enployer "proves to the satisfaction of the court that
the act or om ssion which violated section 2615 of this title was in
good faith and that the enployer had reasonabl e grounds for believing
that the act or om ssion was not a violation of section 2615." 29
US C 8 2617(a)(1)(A)(iii). The enpl oyer nust therefore show both
good faith and reasonable grounds for the act or om ssion.”

Chandler v. Specialty Tires of America, Inc., 283 F.3d 818, 827 (6"

Cir. 2002) (enphasis in original); see 29 U.S.C. 82617(a)(1)(A) (iii).

After the jury found that a causal connection existed between
Ms. Pal ma<s opposition to an unlawful practice at Pharnedica and the
term nation of her enploynent and awarded her $140, 000 in
conpensat ory damages, the Court asked the jury, on an advisory basis,
to answer Question 6. Question 6 stated: "[i]f you awarded damages in
response to Question 5, do you find by a preponderance of the
evi dence that when Pharnedi ca di scharged Ms. Pal ma, defendant
reasonably believed its actions conplied with the Fam |y and Medi cal
Leave Act?" The jury returned a note during deliberations asking
whet her they had to answer Question 6. The jury responded "yes" after
the Court directed themto answer. Plaintiff correctly states that
the interrogatory failed to reference the dual elenents of
def endant< affirmati ve defense under the statute of "good faith" and

"reasonabl e grounds for believing." Defendant argues that the jury



was properly charged on both elenents of the good faith test. The
Court takes the parties< argunents and the jury< response to Question
6 under advi senent.

Phar medi ca argues that "[t]he jury expressly found that in
di scharging the plaintiff Pharnedica reasonably believed its actions
conplied with the FMLA. In any event, even if the adequacy of the
evi dence supporting this finding were at issue, there is significant
evi dence denonstrati ng Pharnmedi ca<s | egitimte business reasons for
termnating the plaintiff." [Doc. #93 at 7]. Defendant argues that
the decision to termnate plaintiff« enploynent was related to the
reorgani zati on of the conpany, pointing to the foll owi ng evidence:
(1) Stefanski< January 1999 nmeno regardi ng the organization; (2)
"David Lynch, one of the persons who assuned plaintiff« duties was,
unli ke plaintiff, a degreed professional;" (3) "sone of M. Pal ma<s
job responsibilities were being perforned by | ower paid tenporary
wor kers" such as Mchele Ods; and (4) Timerman, Stefanski, Bavasso
and Ci pol |l one<s testinmony "concerning the rapid growth of the conpany
and the corresponding need to reorgani ze the accounti ng departnent to
keep up with the increased workload." 1d. at 8.

The burden of proof is on the enployer, not the plaintiff, to
establi sh whether the act or om ssion was in good faith and that the
enpl oyer had reasonabl e grounds for believing that the act or

om ssion was not in violation of the FMA. 29 U.S. C



2617(a) (1) (A (iii); Nero, 167 F.3d at 928. A district courtc«s
deci sion on |iquidated damages is reviewed for abuse of discretion;
"that discretion nmust be exercised consistently with the strong

presunption under the statute in favor of doubling.” Shea v. Galaxie

Lunber & Constr. Co., Ltd., 152 F.3d 729, 733 (7" Cir. 1998)

(di scussing FLSA |iquidated damages provision) (citations omtted);

Duty v. Norton-Al coa Proppants, 293 F.3d 481, 497 (8!" Cir. 2002)

(review ng grant of |iquidated damages pursuant to the FMLA for an
abuse of discretion) (citation omtted). "Even assum ng that [the
enpl oyer] acted in good faith the decision to award |i qui dated

danmages is still within the discretion of the trial court.” Nero,

167 F. 2d at 929.

Good faith requires nore than a show ng of

i gnorance of the prevailing |law or uncertainty
about its devel opnment. It is not enough to
show that a violation was not purposeful. Nor
is good faith denonstrated by the absence of
conplaints on the part of enployees or
conformty with industry-w de practice. Good
faith requires that an enpl oyer first take
active steps to ascertain the dictates of the

| aw and then nove to conply with them

Wlliams v. Rubicon, Inc., 808 So.2d 852, 861 (La. Ct. 1st Cir. 2002)

(citing Reich v. Southern New England Tel ecommuni cati ons

Corporation, 121 F.3d 58, 71 (2d Cir. 1997)).

Several Courts have found in favor of the enployer, holding
that it acted in good faith and with a reasonable belief it was
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conplying with the FMLA. Generally, these cases involve an enployer's
"good-faith m stake" as to whether its action violates the FMA.

Conpare Dierlamv. Wsley Jessen Corp., 222 F. Supp. 2d 1052, 1057

(N.D. I'l'l. 2002) (addressing question of first inpression in the
Seventh Circuit, and the "entire federal court system" the court

deni ed | i qui dated damages.); MIller v. AT&T, 83 F. Supp. 2d 700

(S.D. WVvVa. 2000), aff«d, 250 F.3d 820 (4'M Cir. 2000) (finding

enpl oyer did not act in bad faith in term nating enpl oyee for excess
unexcused absences on ground that enployee<s influenza A was not
"serious health condition" covered under FMLA, and thus enpl oyer was
not subject to liquidated danages, in light of regulation stating

that flu was not "serious health problem™); Barrilleauz v. Thayer

Lodgi ng Group, Inc., Civ. No. 97-3252, 1999 U. S. Dist. Lexis 8206,

*22 (E.D. La. May 25, 1999) ("It was reasonable, albeit legally
incorrect, for Thayer to conclude that Barrill eaux was not entitled
to FMLA | eave because she had not worked for Thayer for the requisite

time period."); Thorson v. Geminin, Inc., 96 F. Supp. 2d 882 (N.D.

lowa 1999), aff«, 205 F.3d 370, cert. denied, 531 U. S. 871 (2000)

(the court found that the enpl oyer acted in good faith when it fired
enpl oyee for excess absenteeismdue to mnor ulcers and gastritis as
FMLA was only six nonths old at the tine of term nation, enployer
made active effort to learn law and conply with it, and enpl oyer«<s

nm st ake about the | aw was only determ ned when Secretary of Labor



i ssued advi sory opinion during pendency of enpl oyee«s appeal);?

with, Chandler v. Specialty Tires of America, Inc., 283 F.3d 818, 827

(6th Cir. 2002) (finding enployer< good faith belief was unreasonable
where enpl oyer testified that he had no experience with the FM.A the
day he fired plaintiff, that he made no inquiries into her request
for | eave, that he nmade no independent effort to check the
information supplied by her nmanager regarding her status, and that
the decision to termnate plaintiff was based on an eight mnute
conversation with her manager.); Shea, 152 F.3d at 733 (district
court<«s finding of good faith based on good faith record-keeping
errors by defendant< enployees was not enough and defendant did not
nmeet its burden of establishing its reasonable belief in the legality
of the situation. "[A]n enployer cannot satisfy its dual burden
under [ FSLA] 8260 solely by suggesting | ower-|evel enployees are
responsi ble for the violations"); Reich, 121 F.3d at 71 ("That

[ enpl oyer] did not purposefully violate the provisions of the FLSA is

3The Court reviewed all the cases cited by defendant in support
of denying liquidated danages. Estes v. Meridan One Corporation, 77
F. Supp. 2d 722, 729 (E.D. Va. 1999) (plaintiff« notion for
| i qui dat ed damages summarily denied as being "without nmerit"), affcd,
No. 99-2662, 2001 W. 28576 (4" Cir. Mar. 23, 2001); Cavin v. Honda
of America Manuf. Inc.,138 F. Supp. 2d 987, 992 (S.D. Chio 2001)
("The court may reduce or elimnate |iquidated damages if the
enpl oyer proves that it had reasonable grounds for believing that its
behavi or was not in violation of the FMLA." The court did not reach
t he question of |iquidated damages prior to granting dismssal.);
Barcola v. InterimHealthcare, Inc., Nos. 01-1993, 01-1994, 2002 W
463286, *1 (3d Cir. 2002) (affirm ng denial of |iquidated damages
wi t hout commrent).




not sufficient to establish that it acted in good faith."); Snmith v.

Diffee Ford-Lincoln Mercury, Inc., 298 F.3d 955, 959 (10tM Cir. 2002)
("Relying on 29 U S.C 82617(a)(1)(A)(iii), and on the fact that the
jury had necessarily rejected [the enployer's] defense that it woul d
have di scharged Smth regardl ess of her taking FM.LA | eave, the judge
found that he was required to award $62, 785 in |iquidated damages

(equal to the sum of back pay of $58,000 and interest in the anount

of $4,785) and did so."); Atchley v. Nordam Goup, Inc., 180 F.3d
1143, 1151 (10" Cir. 1999) (upholding |iquidated damages award of
$9, 000, stating the enployer "has not shown us the evidence is so in
his favor that the district court was in error to deny its notion.");

Mumert v. Vencor., Inc., No. 99-16443, 99-16560, 2001 W 1345999, *3

(9th Cir. COct. 31, 2001) (upholding award of $44,736 in |liquidated
danmages in an interference case. "The district court found

[ enmpl oyer's] failure to followits own policy fatal to its claim of
good faith, and we have no basis upon which to reverse that
finding."); Nero, 167 F.3d at 929 (affirmng district courtc«s

i qui dat ed damages award of $51,747.60); WIllians, 808 So. 2d at 861
(uphol di ng | ower court<s award of |iquidated damages as record
denonstrated enployer was "unable to state any basis that [it] had
for believing it was not violating the FMLA." The court further held
that the enployer "took no active steps to ascertain the dictates of

the FMLA before firing" plaintiff. The court also concluded that



def endant "provided no evidence that it had reasonabl e grounds for
believing that its acts were not a violation of the FMLA."); Duty,
293 F. 3d at 497-48 (upholding |iquidated damages where evi dence that
enpl oyer "(1) consistently refused to return [plaintiff] to his
former job unless he functioned at 100% capacity, and (2) nade no
effort to determ ne whether [plaintiff] was capable of perform ng the

essential functions of his job."); Sherman v. AI/FOCS, Inc., 113 F.

Supp. 2d 65, 76 (D. Mass. 2000) (concluding term nation not in good
faith where decision to termnate was "inproperly colored with a
di scrimnatory notive, and because attenpt to offer nondiscrimnatory

justifications |acked credibility"); Brenlla v. LaSorsa Buick Pontiac

Chevrolet, Inc., No. 00 ClV 5207, 2002 W 1059117, *1 (S.D.N. Y. My
28, 2002)(denying notion for judgnment as a matter of |aw or a new
trial where awarded back pay and benefits of $150,000 and |i qui dated

damages of $100, 000)4 Routes v. Henderson, 58 F. Supp. 2d 959, 999

S.D. Ind. 1999) ("the issue of |iquidated damages need not be
bri ef ed. The Court finds that Routes is entitled to |iquidated
damages as a matter of |aw under these circunstances."); Chur chi |

v. Star Enterprises, 3 F. Supp. 2d 622, 623 (E.D. Penn. 1998)

(awardi ng |iqui dated danmages in an anount of $9, 168.61, equal to the

“As noted by plaintiff, "with the exception of Brennla, the
| i qui dat ed damages awards in the foregoing cases were in the exact
amount of the backpay and prejudgnment interest awarded by the court
or jury, as mandated by statute." [Doc. #87 at 7].
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conpensat ory damages, and ordering reinstatenment.); Mrris v. VCW
Inc., No. 95-0737-CV-W3-6, 1996 W. 740544, *4 (WD. M. Dec. 26,
1996) (the court found that plaintiff< supervisor recomended
termnation of plaintiff in the "heat of the nmoment" and "l ost her
cool." "If as the jury found, her predon nant notivation was
resentnent at a valid | eave request, the |lack of good faith seens
obvi ous, given the acknowl edged awar eness of the Leave Act.").

Phar medi ca did not prove "both good faith and reasonable
grounds for the act or om ssion.” To find otherwise would, in the
Court< opinion, go against the weight of the facts found by the
jury. Both Stefanski and Cipollone testified that they were unaware
that the FMLA permtted hal f-day nedical |eave. They both testified
t hat Pal ma requested hal f-day nedical |eave on "several" occasions
prior to her return fromsurgery and yet they nmade no i ndependent
effort to determne the law. Here, defendant cannot claima "good
faith m stake" as plaintiff« discharge occurred six weeks after her
supervisors were informed by the Departnment of Labor that the denia
of hal f-day nedical |eave was a violation of the FMLA. Even if the
Court accepts as true that defendant honestly m sunderstood the FMLA
and the provision of half-day nedical |eave, objective reasonabl eness
cannot be found. The jury concluded that plaintiff« enployment was
term nated, at |east in part, because she chall enged Pharnedi cacs

policy agai nst half-day nedical |eave. The jury rejected the defense

11



t hat Pharnedi ca woul d have term nated her enpl oynent absent the

retaliatory notive. See Smith, 298 F.3d at 959. Therefore, the

Court awards plaintiff $140,000 in |iquidated damages for defendantc<s

violation of the FMLA. 29 U.S.C. §2617(A)(1)(a)(iii).

FRONT PAY AND BENEFI TS, OR IN THE ALTERNATI VE, REI NSTATEMENT

Plaintiff also noves for an award of front pay and benefits or,
in the alternative, for reinstatement. [Doc. #103]. Palm seeks seven
years< front pay to redress the financial harm she contends she has
suffered, and wll suffer, as a result of Pharnedicas term nation of
her enpl oyment on January 22, 1999. Plaintiff seeks present val ue
future damages of $198,997, present value of future benefit |oss of
$48, 737 and a lunmp sum tax adjustment of $48, 741, totaling $296, 475,
based on the testinony of her expert Shel don W shni ck.

Plaintiff argues that "[t]he relevant front pay inquiry .
is not whether the award is "specul ative," but rather what amount of
front pay is necessary to renmedy the harm that Pharnmedi cas illegal
conduct has caused, and will continue to cause, Ms. Palm, an ol der
enpl oyee, for the remai nder of her working life." [Doc. #104 at 13].

"The decision to award front pay is discretionary, and a
request for front pay may be denied if the court finds that the back

pay award is sufficient to make the plaintiff whole. G eenway V.

Buffalo Hilton Hotel, 951 F. Supp. 1039, 1064 (WD.N. Y. 1997) (citing
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Saul paugh v. Monroe Community Hospital, 4 F.3d 134, 145 (2d Cir.

1993)); Reed v. AW lLawence & Co., 95 F.3d 1170, 1182 (2d Cir.
1996) (The award of front pay is within the sound discretion of the
court.). "While back pay-which the jury awarded-conpensates the
victimof discrimnation for |ost wages and benefits before trial,
front pay is intended to conpensate her for |osses after trial."

Smith v. Diffee Ford-Lincoln-Mercury, Inc., 298 F.3d 955, 964 (10th

Cir. 2002) (citations omtted). "Were a plaintiff has already been
fully conpensated for the injuries resulting fromdiscrimnation,
front pay is not appropriate. 1In order to qualify for front pay, a
plaintiff nmust have been diligent in seeking conparabl e enpl oynent
and under no circunstances can the award be based on specul ation."

Rivera v. Baccarat, 34 F. Supp. 2d 870, 878 (S.D.N. Y. 1999) (citation

omtted); G eenway, 951 F. Supp. at 1064 ("the court must exam ne
whet her [plaintiff] used reasonable diligence in [her] job search .
."). "[T]lhe burden lies with the defendant to show that plaintiff
did not exercise such diligence." G eenway, 951 F. Supp. at 1064.
An award of front pay is not warranted here, as the Court finds
that the conpensatory and |iqui dated damages of $280, 000 pl us
interest sufficiently nmeet the goal of making plaintiff whole. Hardin

v. Caterpillar, Inc., No. 1:97CV213-D; 1999 W 960034, at *3 (N.D.

M ss. May 28, 1999) ("[Aln award of front pay is inappropriate

because the jury verdict . . . sufficiently nmeets the goal of naking
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the plaintiff whole."), aff«, 227 F.3d 268, 269 (5th Cir
2000) (finding "the district court acted within its discretion in

refusing reinstatement and front pay); Eloc v. Honmecare Health Serv.,

Inc., 845 F.2d 108, 112 (5" Cir. 1988) ("Front pay is awarded to
neet the goal of Title VII to make whole the victins of

di scrimnation."). "In calculating the size of a front pay award,
the court nust estinmate the plaintiff's ability to mtigate damages
in the future. This determ nation is subject to the court's

di scretion. Equitable factors which courts have considered in
determ ni ng whether to award front pay include both the age of the
plaintiff and his reasonabl e prospects of obtaining conparable

enpl oynment." FEernandez v. North Shore Orthopedic Surgery & Sports

Medicine, P.C., 79 F. Supp. 2d 197, 204 (E.D.N. Y. 2000) (citations

omtted).

Moreover, plaintiff testified that since she was hired at
Gui |l ford Savings Bank she has not sought other enployment. |In
awar di ng back pay of $140,000, the jury inplicitly found that Pal ma
woul d have been enployed at |east until the date of trial, Novenber
13, 2002, which was nmore than three years after her dism ssal on

January 22, 1999. See Smth, 298 F.3d at 965. Over four years have

passed since term nation of Pal mass enployment. Since trial of this
matter in Novenmber 2002, plaintiff testified, she has not sought

ot her enploynent. To the Court, plaintiff stated that she did not
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bel i eve there was nuch opportunity for growth at her current job at
Guil ford Savings. However, she has not made any efforts to contact a
head hunter or interview for other positions. Indeed, on cross

exam nation plaintiff stated that, w thout know ng nore, she did not
know i f she would be interested in applying for an accounting job in
t he $40,000 range. Wthout any evidence of an effort to seek a

hi gher paying position, or even a position conparable in pay and
responsibilities to her job at Pharnedica, the Court can only

conclude that plaintiff is content to remain at her current job at

the current rate of pay. Mller v. AT&T, 83 F. Supp. 2d 700, 709
(S.D. W Va. 2000) ("A successful FM.A plaintiff cannot sinply
reeval uate her career goals, accept a | esser paying job, and receive
t he same anount of conpensation as before through front pay."); Hine
v. Mneta, 238 F. Supp. 2d 497, 501 (E.D.N. Y. 2003) (finding
"plaintiff had a duty to seek "suitable" other enmploynment."). Ms.
Palma testified that she is very happy working at her current job at
Gui |l ford Savings Bank, she |iked her co-workers and she has a very
short commute to work. Palma failed to establish the absence of any
prospect of obtaining conparable enploynent. Rivera, 34 F. Supp. 2d
at 878. There is nothing in the record to indicate that her age, or

t he econony, are inpedinments to plaintiff obtaining a higher paying

position. See Brenlla v. LaSorsa Buick Pontiac Chevrolet, Inc., No.

00 ClV 5207, 2002 WL 105917, *11 (S.D.N. Y. My 28, 2002) (Awarding
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one year of front pay, the Court stated "there is nothing in the
record to indicate that [plaintiff] will not be able to secure

enpl oynment within the year . . . because any greater award woul d be
unr easonabl e and unduly specul ative."). As in Rivera, "[i]t would
therefore be inequitable to grant her additional damages in the form
of front pay and future damages." 34 F. Supp. 2d at 878 ("plaintiff
has now wor ked at Bl ooni ngdal e<s for two years for significantly

| ower wages and benefits than she received at Baccarat, yet she has
presented no evidence that she has made any further efforts to secure
nore conparabl e enpl oynent.). The Court declines under these
circunmst ances to nmake Pharnmedi ca "responsi ble for maintaining [ Ms.
Pal ma<s] inconme |level into the future without regard to any
continuing efforts she may or nmay not have made to nitigate those
damages. " 1d. In light of the evidence, any assunption that Ms.
Palma will not be able to secure conparable enmploynment for the next
seven years is unwarranted and highly specul ative; the Court

therefore declines to award front pay on that basis as well.

Rei nst at enent

"There is a strong preference for reinstatement as the renedy

for future lost earnings in discrimnation cases."” Locale v. The

Port Authority of New York and New Jersey, No. 97 Civ. 0704, 1999 W

587928, * 6 (S.D.N. Y. Aug. 4, 1999) (quoting Mlano v. AC&R
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Advertising, Inc. 875 F. Supp. 203, 224 (S.D.N. Y. 1995)). Courts
have recogni zed that reinstatenment my not be appropriate where there
is aninosity or where it may result in an innocent third party | osing
a job. |d. at *6 (citations omtted).

Plaintiff asserts that the "remedy of reinstatenment . . . may
not be practical in this case,"” requesting front pay as the
preferable remedy. [Doc. #104 at 2]. M. Palm did not seek
rei nstatenment during her testinony at trial or at oral argunment on
this nmotion. While plaintiff states that an award of front pay is
appropriate when reinstatement is "not practical or possible due to
aninosity resulting fromlitigation," 1d., there was no evi dence at
trial of any aninosity or hostility between the parties that would
make t he enpl oyer-enpl oyee rel ati onshi p unworkable. Nor did the
parties offer any evidence on the inpact to Pharnedica if
rei nstatenment were granted. According to the testinony at trial,
plaintiff«< job functions were sinply redistributed to other
enpl oyees.

In fashioning an equitable renmedy, the Court is persuaded that
the award of back pay and |iqui dated damages plus interest neets the
goal of ensuring that Ms. Pal ma has been nade whole fromthe FMLA

violation. MWheedles v. Union Carbide Corp., 742 F.2d, 727-28 (2d

Cir. 1984). Under the circunstances of this case, reinstatenent is

not warranted, or necessary.
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CONCLUSI ON

For the foregoing reasons, plaintiff Mtion for Liquidated
Damages [Doc. #86] is GRANTED in the anpunt of $140, 000.

Plaintiff«s Request for Front Pay and Benefits [Doc. #104-1] is
DENI ED. Plaintiff« alternative request for Reinstatenment [Doc. #104-
2] is DENI ED.

Plaintiff« Mtion for Prejudgment and Post-Judgnent |nterest
[ Doc. #110] is GRANTED absent objecti on.

Under the FMLA, "[t]he court . . . shall, in addition to any
judgment awarded to the plaintiff, allow a reasonabl e attorney<s fee,
reasonabl e expert wtness fees, and other costs of the action to be
paid by the defendant."”. See 29 U.S.C. 82617(a)(3). Plaintiff is
directed to file a Mdtion for Attorneys< Fees and Costs, along with
supporting docunmentation, within thirty (30) days.

This is not a recommended ruling. The parties consented to
proceed before a United States Magi strate Judge [Doc. #49] on
Sept enber 30, 2002, with appeal to the Court of Appeals.

SO ORDERED at Bridgeport this __ day of Septenmber 2003.

HOLLY B. FI TZSI MVONS
UNI TED STATES MAGK STRATE JUDGE
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