UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

WILLIAM RONCAIOLI, ET AL.
: Civil Action No.
V. : 3:02 CV 2113 (SRU)

INVESTEC ERNST & COMPANY,
ET AL.

RULING ON PENDING MOTIONS

On December 2, 2002, plaintiffs William and Anne Roncaidli filed an Application to Vacate
Arbitration Award (doc. #1), seeking to vacate, modify, or correct an arbitration award issued by a
Nationd Association of Securities Deders arbitration pand. The plaintiffs seek to modify the date on
which interest on sums due them began running and to correct the arbitration pand’s denid of their
request for attorneys fees. The respondents, Investec Ernst & Company (“Investec”), Royce
Investment Group, Inc. (“Royce’)?, and Joseph Rudy (“Rudy”), now move to dismiss the plaintiffs
Application to Vacate Arbitration Award on the grounds that, pursuant to the Federd Arbitration Act,
9U.SC. 81, et seg., and 28 U.S.C. § 1391, venue isimproper in the Digtrict of Connecticut.

Alternatively, the respondents move to dismiss the action on the grounds that the plaintiffs have falled to

! Following a status conference with the court, the plaintiffs abandoned their claims against
Royce. Accordingly, dl claims againgt Royce have been dismissed. Investec and Joseph Rudy are the
remaining respondents.



date aclam upon which relief may be granted. Plaintiffs filed a cross-motion for summary judgment on
their Application. For the reasons that follow, the motion to dismissis granted and the cross-motion for

summary judgment is denied.

STATEMENT OF FACTS

On October 2, 2000, the plaintiffs filed a Statement of Claim againgt the respondents with the
Nationd Association of Securities Deders. In that clam, the plaintiffs dleged securities fraud, fraud,
breach of contract, negligence, and breach of fiduciary duties under both state and federd laws. The
plaintiffs sought compensatory damages and interest, punitive damages of not less than $5,000,000,
costs, expenses, and, pursuant to the Connecticut Uniform Securities Act, Conn. Gen. Stat. §8 36b-2,
€t seq., attorneys fees, and any other relief that the panel deemed appropriate. On October 3, 2000,
the plaintiffs signed a Uniform Submisson Agreement, thereby agreeing to abide by any awvards
rendered pursuant to the Submission Agreement. Under the terms of the Submission Agreement, the
plaintiffs further agreed that ajudgment and any interest thereon may be entered upon such awards, and
for such purposes, the plaintiffs agreed to submit to the jurisdiction of any court competent to enter such
judgment.

The arbitration proceeding, which was held in White Plains, New Y ork, conssted of afive-day
evidentiary hearing. The pand issued awritten award finding Investec and Joseph Rudy jointly and
severdly lidble to the plaintiffsin the amount of $300,000 as of the date of the award. Interest at the
rate of 8% per year was awarded from October 28, 2002 until payment of the award. The panel

declined to award attorneys fees.



STANDARD OF REVIEW

Rule 12(b)(3) Moation to Dismiss for Improper Venue

When addressing a Rule 12(b)(3) motion to dismiss, the court must accept astrue dl of the
dlegationsin plantiffs complaint and congrue dl reasonable inferences in plaintiffs favor. See Dolson

v. New York Thruway Auth., 2001 WL 363032 at *1 (S.D.N.Y. Apr. 11, 2001). In defending

againgt such amoation, however, plaintiffs bear the burden of proving that venueis proper. 1d. When
deciding amotion to dismiss for improper venue, courts may consder materids outsde the pleadings.

Brennen v. Phyto-Riker Pharm., Ltd., 2002 WL 1349742 *1 n.2 (S.D.N.Y. June 20, 2002) (citing

New Moon Shipping Co., Ltd. v. Man B & W Diesdl AG, 121 F.3d 24, 26 (2d Cir. 1997)). Should

the defendant prevail on its motion, the court till retains discretion to decline to dismissthe casein
favor of atransfer to any digtrict where the case could initidly have been brought. Seeid. (citing

Minnette v. Time Warner, 997 F.2d 1023, 1026 (2d Cir.1993)).

Rule 12(b)(6) Motion to Dismiss for Failureto Sate a Claim

A moation to dismissfor falure to sate a clam pursuant to Rule 12(b)(6) should be granted only if
“it isclear that no relief could be granted under any set of facts that could be proved consstent with the

dlegations” Hishonv. Spading, 467 U.S. 69, 73 (1984). The function of amotion to dismissis

“merdy to assessthe legd feashility of acomplaint, not to assay the weight of evidence which might be

3



offered in support thereof.” Ryder Energy Didribution Corp. v. Merrill Lynch Commodities, Inc., 748

F.2d 774, 779 (2d Cir. 1984) (quoting Geider v. Petrocdli, 616 F.2d 636, 639 (2d Cir. 1980)). The

motion must therefore be decided solely on the facts dleged. See Goldman v. Belden, 754 F.2d 1059,

1065 (2d Cir. 1985).

When deciding amoation to dismiss for failure to state aclam on which relief can be granted, the
court must accept the materid facts dleged in the complaint astrue, and dl reasonable inferences are
drawn and viewed in alight most favorable to the plantiffs. Leedsv. Mdtz, 85 F.3d 51, 53 (2d Cir.

1996); Staron v. McDonald's Corp., 51 F.3d 353, 355 (2d Cir. 1995); Skeetev. IVF America, Inc.,

972 F. Supp. 206, 207 (S.D.N.Y. 1997). The court “must not dismiss the action ‘unless it appears
beyond doubt that the plaintiff can prove no set of factsin support of his clam which would entitle him

tordief.”” Cohenv. Koenig, 25 F.3d 1168, 1172 (2d Cir. 1994). Theissueis not whether the plaintiff

will prevall, but whether he should have the opportunity to prove hisclams. See Conley v. Gibson,

355 U.S. 41, 45 (1957).

DISCUSSION

Venue

Respondents first move to dismiss the Application pursuant to Rule 12(b)(3) of the Federal Rules
of Civil Procedure on the ground that venue does not liein thisdigtrict. Respondents argue that venue
is proper only in the Southern District of New Y ork, where the arbitration proceedings took place, see
9 U.S.C. §10(a), or in the Eastern Didtrict of New Y ork, where all of the respondents reside, see 28

U.S.C. 81391(a)(1). Asdiscussed below, however, venueis aso proper in the District of
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Connecticut, pursuant to 28 U.S.C. § 1391(a)(2), because thisisadigtrict in which “asubstantia part
of the events or omissons giving rise to the clam occurred.”

Under the venue provisons of the Federa Arbitration Act (“FAA”), 9U.SC. 89, if the partiesin
their arbitration agreement do not specify a jurisdiction in which avards may be confirmed or
contested, “then such application may be made to the United States court in and for the district within
which such avard was made.” 9 U.S.C. 89. Thus, plaintiffs could have brought this action in the
Southern Digtrict of New York. The Supreme Court, however, has held that the FAA’s venue
provison must be read permissvely, rather than restrictively, to permit amotion to confirm, vacete, or
modify an arbitration award either where the award was made or in any digtrict proper under the

genera venue statute, 28 U.S.C. § 1391. Cortez Byrd Chips, Inc. v. Bill Harbert Condtr. Co., 529

U.S. 193, 204 (2000).
The Application aleges diversty jurisdiction under 28 U.S.C. § 1332. Accordingly, the venue
statute gpplicable to this action is 28 U.S.C. § 1391(a), which provides:

A civil action wherein jurisdiction is founded only on divergty of citizenship may,
except as otherwise provided by law, be brought only in (1) ajudicia district
where any defendant resides, if al defendants reside in the same State, (2) ajudicid
digrict in which asubgtantid part of the events or omissons giving rise to the

clam occurred, or asubstantia part of property that isthe subject of the actionis
Stuated, or (3) ajudicia digtrict in which the defendants are subject to persond
jurisdiction at the time the action is commenced, if there is no didtrict in which the
action may otherwise be brought.

28 U.S.C. § 1391(a).
The respondents, Investec and Joseph Rudy, both reside in the Eastern Digtrict of New Y ork.

Aff. of Edward Boyle, 4. Accordingly, venueis proper in the Eastern Didrict of New York. Under



28 U.S.C. § 1391(8)(2), however, venue is dso proper in the didtrict in which asubstantia part of the
events or omissons giving rise to the claim occurred. 28 U.S.C. § 1391(g)(2). The plaintiffs argue that
venue is proper in the Digrict of Connecticut because: (1) the relationship between the parties arose
from a series of meetings that took place in Windsor, Connecticut; (2) the agreements that gave rise to
the plaintiffs arbitration claim were completed in Connecticut; (3) the plaintiffs transferred money from
Connecticut to the respondents in New Y ork in order to complete the investment transactions that were
the subject of the arbitration dispute; (4) the plaintiffs communications with the respondents were made
from Connecticut; (5) the respondents contacted the plaintiffs in Connecticut regarding the investment
transactions; and (6) al monthly investment statements remitted by the respondents were sent to the
plantiffsin Connecticut. Aff. of William Roncaidli, 13- 9. The respondents contend thet venue is
improper in Connecticut becauise the most substantia contacts relating to the action — the performance
of the arbitration agreement — occurred in New Y ork.

Section 1391(a)(2) “does not require that the plaintiffs establish that [Connecticut] has the most
subgtantia contacts to the dispute; rather it is sufficient that a substantia part of the events occurred

[there], even if agreater part of the events occurred sewhere.” Jannus Group, Inc. v. Indep.

Container, Inc., 1998 U.S. Dist. LEXIS 13106 a *4 (S.D.N.Y. Aug. 24, 1998) (internd citations

omitted). The“subgtantia part” standard set forth in section 1391(8)(2) islibera and “may be satisfied
by acommunication to or from the district in which the cause of action wasfiled, given a sufficient

relationship between the communication and the cause of action.” TBV Holdings, Ltd. v. Schey, 2002

U.S. Dist. LEXIS 13682 a *4 (quoting Sacody Tech., Inc. v. Avant, Inc., 862 F. Supp. 1152, 1157

(SD.N.Y. 1994)). Here, aseries of meetings and communications regarding the parties’ investment
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relationship took place in Connecticut. Because these meetings and communications condtituted a
“substantia part” of the events that gave rise to the dispute and the subsequent arbitration proceedings,
venue is proper in the Didtrict of Connecticut. Accordingly, the motion to dismissis denied to the

extent that it seeks dismissd of the Application due to improper venue,

Failureto Satea Claim

The respondents a'so move to dismiss the Application to Vacate Arbitration Award on the
ground that the plaintiffs have falled to Sate aclam. “The party seeking to vacate or modify an
arbitration award bears the burden of proof, and the showing required of that party in order to avoid

summary afirmance of the award ishigh.” Campbell v. Cantor-Fitzgerald & Co., Inc., 21 F. Supp. 2d

341, 343-44 (S.D.N.Y . 1998); DeGaetano v. Smith Barney, Inc., 983 F. Supp. 459, 461 (S.D.N.Y.

1997) (citation omitted); see also Ottley v. Schwartzberg, 819 F.2d 373, 376 (2d Cir. 1987);

Folkways Music Publishersv. Weiss, 989 F.2d 108, 111 (2d Cir. 1993). Arbitration awards are

subject to “very limited review” to avoid undermining the goas of arbitration, namely, settling disputes

efficently and avoiding lengthy and expensive litigation. Willemijn Houdstermaatschappij, BV v.

Standard Microsystems Corp., 103 F.3d 9, 12 (2d Cir.1997) (quoting Folkways Music, 989 F.2d at

111). “[T]he court’'s function in confirming or vacating an arbitration award is saverdly limited.” Areca,

Inc. v. Oppenheimer & Co., Inc., 960 F. Supp. 52 (S.D.N.Y. 1997) (citations omitted).

The FAA providesthat an award may be vacated if: (1) the award was procured by corruption,
fraud or undue means, (2) the arbitrators exhibited “evident partidity” or “corruption;” (3) the

arbitrators were guilty of misconduct; or (4) the arbitrators exceeded their power. See genegrdly 9
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U.S.C. § 10(a); Haligan v. Piper Jffray, Inc., 148 F.3d 197, 202 n.3 (2d Cir. 1998). Misconduct

warranting vacatur pursuant to section 10(a) of the FAA must be serious; it “must amount to adenia of
fundamenta fairness of the arbitration proceeding.” Areca, 960 F. Supp. at 54-55 (citations omitted).
To prove evident partidity of the arbitration panel, a party must demonstrate “more than just the
‘appearance of bias.’” 1d. at 56 (citations omitted).

In addition to the statutory grounds for vacatur, the Second Circuit also recognizes that an
arbitration award may be vacated if it isin “manifest disregard of the law.” Hdligan, 148 F.3d at
201-02; Wilkov. Swan, 346 U.S. 427, 436-37 (1953). The “manifest disregard” test isrigorous. It
requires “ something beyond and different from amere error in the law or fallure on the part of the
arbitrators to understand or apply the law.” Siegd v. Titan Indus. Corp., 779 F.2d 891, 892 (2d Cir.
1985). To modify or vacate an award on this ground, a court must find that: “(1) the arbitrators knew
of agoverning lega principle yet refused to apply it or ignored it dtogether, and (2) the law ignored by
the arbitrators was well defined, explicit, and clearly gpplicable to the case.” Haligan, 148 F.3d at 202
(diting DiRussa v. Dean Witter Reynolds Inc., 121 F.3d 818, 821 (2d Cir. 1997), cert. denied, 522
U.S. 1049 (1998)).

Maintiffs seek to vacate the award of the arbitration pand on the grounds that the panel failed to
follow the mandates of CUSA by awarding interest over an improper period and by declining to award
atorneys fees. Such failures, the plaintiffs contend, congtitute a manifest disregard for the law sufficient
to permit this court to vacate the pand’s award. The respondents argue that vacatur is unwarranted
because there is nothing to suggest that the pand’ s decision was predicated, in whole or in part, on

plantiffs CUSA dam.



In their Statement of Claim initiating the arbitration, plaintiffs submitted eight separate theories of
recovery, incuding acdam under CUSA. Ultimately, the pand ruled in plaintiffs favor and found
respondents Investec and Rudy jointly and severdly liable in the amount of $300,000. Although the
pand acknowledged that the “[c]laimants asserted the following causes of action: securities fraud in
violation of state and federd statutes; fraud; breach of contract; negligence; unauthorized trading;
excessve trading; misrepresentation; and breach of fiduciary duty,” the panel did not explain how it had
reached its decision, nor did it articulate a rationae adopting a particular theory of recovery. The
plaintiffs contend that this court should presume that the pane ruled in their favor on the CUSA clam
because the claim was presented at dl stages of the proceeding and the panel never dismissedit. To
support this argument, plaintiff relies on Cotton v. Sone, 4 F.3d 176, 181 (2d Cir. 1993), for the
proposition that when a court makes a genera award in plaintiff’ s favor on acomplaint aleging multiple
date and federd law causes of action, the reviewing court must presume that the plaintiff has
established al theories of recovery dleged in the complaint. Cotton, however, is distinguishable from
the case at bar in that the judgment to be reviewed was a default judgment entered by the district court,
not the substantive decision of a pand of arbitrators. The award in this case was not rendered asa
result of procedura default, o there is no reason to presume that the pane found in favor of plaintiffs
ondl of ther many dams

Moreover, it is axiomatic that arbitrators need not give reasons for their determinations.

Folkways Music Publishers, Inc. v. Weiss, 989 F.2d at 112; GFl Securities LL C v. Labandeira, 2002

WL 460059 at *5 (SD.N.Y. Mar. 26, 2002). A lack of accompanying justification for the decison

will not render the award in manifest disregard of thelaw. 1d. Any ambiguity in the award must be
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resolved, if possible, in a manner supporting the award' s confirmation. Maze v. Prudential Secs., Inc.,

1993 WL 515375 at *2 (S.D.N.Y. Dec. 8, 1993).
The Second Circuit has held that “if aground for the arbitrator’ s decison can be inferred from the

case, the award should be confirmed.” Sobel v. Hertz, Warner & Co., 469 F.2d 1211, 1216 (2d Cir.

1972); see dso Willemijn Houdstermaatschappij, 103 F.3d at 13. If thereis*“even abarely colorable

judtification for the outcome reached,” the court must confirm the arbitration awvard. Areca, 960 F.

Supp. & 57. Although it is difficult to apply this stlandard of review in circumstances where the pand
proffers no explanation for its decison, areviewing court must still evaluate the conduct and conclusion
of the arbitrators to determine whether the dlegedly disregarded law was agpplicable and ignored.
Willemijn Houdstermaatschappij, 193 F.3d at 12; Areca, 960 F. Supp. at 57.

The arbitration pand that heard plaintiffs clamsissued a brief, eight-page decision that did not
aticulate its reasoning, but did summarize the claims presented for arbitration and the respondents
defenses to those clams. Although the plaintiffs CUSA clam was presented throughout the arbitration
proceeding, there is no indication in the decision that the CUSA claim, rather than one or more of the
other clams presented, was the predicate for the pand’s decison in favor of the plaintiffs. It isnot even
clear whether the panel applied New Y ork or Connecticut |law when deciding the clams. The pand’s
decision could have been based on any of the surviving claims, e.g., breach of fiduciary duty or breach
of contract. Indeed, dl of the pleadings submitted to the pand indicate that multiple theories of
recovery were presented and challenged throughout the arbitration proceedings. Moreover, given that
the panel knew that CUSA was one possible theory of recovery dleged, its decison to deny the

request for attorneys fees and its determination of the calculation of interest suggest that CUSA was
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not the theory of recovery on which the pand relied. Absent more conclusive evidence showing that
the pand based its decison on the plaintiffs CUSA clam, df. DeGagtano v. Smith Barney, Inc., 983 F.
Supp. at 463 (determining that award “must have been based on afinding of liability under the
employment discrimination statutes’ because the sngle common law clam was brought againgt only one
of the respondents, yet dl were found ligble), or that the pand engaged in misconduct in conducting the
proceedings, there are no grounds to warrant vacatur of the arbitration award.

For the foregoing reasons, the mation to dismissfor failure to Sate aclaim is granted and the

cross-motion for summary judgment is denied.

CONCLUSION

Respondent’s Motion to Dismiss Application to Vacate Arbitration Award (doc. # 8) is
GRANTED; plaintiffs Motion for Summary Judgment (doc. # 10) isdenied. The derk shdl closethis
file

It isso ordered.

Dated at Bridgeport this day of September 2003.

Stefan R. Underhill
United States Didtrict Judge
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