UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ROBERT PAYNE and PAYNE
| NVESTMENTS LLC,

Pl aintiffs,

V. ; Civ. No.
3: 02CVv2234( AW)

TAYLOR VI SI ON RESOURCES, TAYLOR
STRATEG C ACQUI SI TI ONS, TAYLOR )
STRATEGQ C DI VESTI TURES, and TAYLOR
FI NANCI AL SERVI CES, LCC,

Def endant s.

RULI NG ON MOTI ON TO TRANSFER

Def endants Tayl or Vision Resources, Taylor Strategic
Acqui sitions, Taylor Strategic Divestitures, and Tayl or
Fi nanci al Services, LLC (collectively, the “Tayl or
Conpani es”) have noved to transfer this case to the United
States District Court for the District of Colunbia pursuant
to 28 U. S.C. 8§ 1404. For the reasons set forth bel ow, the
def endants’ motion to transfer is being denied.

| . EACTUAL BACKGROUND

Plaintiff Robert Payne (“Payne”) is a fornmer enployee of
t he defendants, and plaintiff Payne Investnents, LLCis a

corporation Payne formed during the course of his work with



t he defendants. The Tayl or Conpani es are a group of
affiliated corporations fornmed under the |laws of the District
of Colunbia. They provide investnment banking services and
specialize in nmergers and acqui sitions.

In late 1999, the Tayl or Conpani es extended an offer of
enpl oynent to Payne to work as a managing director. On
January 3, 2000, Payne began enpl oynment for the Tayl or
Conpani es as a managing director. Payne worked from his honme
in Connecticut, rather than fromthe Tayl or Conpanies’ office
in Washi ngton, D.C. The enploynent contract provided that
t he Tayl or Conpani es woul d cover the costs of Payne’s
t el ecommuni cati ons needs, including hookups and cellul ar
t el ephone expenses. The Tayl or Conpani es al so | eased
equi pnent that was | ocated in Payne’'s hone office in
Connecti cut.

In ate 2000 or early 2001, Payne established Payne
| nvestments, LLC, through which he continued to work for the
Tayl or Conpani es as an i ndependent contractor. Although
Payne travel ed to Washi ngton, D.C. periodically, he was there
no nore than 12 days out of the year. The plaintiffs
operated out of the State of Connecticut. |In md-2002, Payne
ceased perform ng services for the Taylor Conpanies.

As part of the ternms of the plaintiffs’ conpensati on,



the plaintiffs were entitled to receive a certain percentage
of comm ssions on net revenues fromcertain acquisitions and
di vestitures, determ ned by the extent to which Payne was
responsi ble for generating the revenue. This action arises
out of a dispute about the anmpbunt of commi ssions to be paid
to the plaintiffs in connection with the sale of three
conpani es.

According to the defendants, the docunents relevant to
this action, nanely (1) all docunents relating to the
plaintiffs’ enploynment contract with the defendants, (2) all
docurments relating to the plaintiffs’ conpensation by the
def endants, (3) all docunents relating to Payne’s benefits
t hrough the defendants, and (4) all docunents relating to the
sale of the three conpanies, are located in hard copy and/ or

el ectronic formin Washington, D.C

1. LEGAL STANDARD

“For the convenience of parties and wi tnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it m ght have
been brought.” 28 U S.C. 8§ 1404(a). To determ ne whet her
transfer is appropriate, the court nust consider the
follow ng nine factors: (1) the convenience of the w tnesses;

(2) the convenience of the parties; (3) the location of



rel evant docunents and ease of access to sources of proof;

(4) the locus of operative facts; (5) the availability of
process to conpel attendance of unwilling wtnesses; (6) the
relative neans of the parties; (7) a forums famliarity with
t he governing |law, (8) the weight accorded the plaintiff’s
choice of forum?! and (9) trial efficiency and the interest

of justice, based on the totality of the circunstances.

Cunmm ngs & Lockwood., P.C. v. Sinses, 301cv422, 2001 W 789313

at *6 (D.Conn. July 5, 2001); GMI Corp. v. Quiksilver, 02

Civ. 2229, 2002 W. 1788016 at *3 (S.D.N. Y. Aug. 1, 2002);

Ayal a- Branch v. TAD Telecom Inc., 197 F. Supp. 2d 13, 15

(S.D.N.Y. 2002).

The plaintiff’s choice of forumis given substanti al
wei ght except when the forumis not the plaintiff’s
resi dence and the connection between the forum and the
facts and issues in the case is mninmal. Coker v. Bank
of America, 984 F. Supp. 757, 766 (S.D.N. Y. 1997) (citing
Ceiger v. E.1. Du Pont Nemours & Co., 96 Civ. 2757, 1997
WL 83291 at *5 (S.D.N. Y. Feb. 27, 1997)); see also,
D Anton Jos, S.L. v. Doll Factory, Inc., 937 F. Supp.
320, 323 (S.D.N. Y. 1996); Eskofot A/S v. E.1. Du Pont De
Nenmours & Co., 872 F. Supp. 81, 96 (S.D.N. Y. 1995) (the
“deference accorded to plaintiff’'s choice of forum|[] is
di m ni shed substantially where the forumis neither
plaintiff’s home district nor the place where the events
or transactions underlying the action occurred.”); De
Jesus v. National R R Passenger Corp., 725 F. Supp. 207,
208 (S.D.N. Y. 1989) (“A plaintiff’s choice of forumis
entitled to substantial weight . . . [blut where a
plaintiff chooses a forumthat is not his residence, that
wei ght is dimnished.”).




The defendants, as the nobvants, nust satisfy the “heavy”
burden of denonstrating that a weighing of the appropriate
factors dictates that the case be transferred. Howard v.

Four Seasons Hotels Ltd., 96 Civ. 4587, 1997 W. 107633 at *2

(S.D.N. Y. March 10, 1997) (“Section 1404(a) requires the

nmoving party to satisfy a heavy burden.”); Geiger v. Du Pont,

1997 WL 83291 at *4 (sane); Raines v. Switch Mg. Corp., 96

Civ. 2361, 1996 WL 413720 at *1 (S.D.N. Y. July 24, 1996)
(nrovant “has the burden of establishing the propriety of the

transfer by a clear and convincing show ng.”).

I11. DI SCUSSI ON

The court’s analysis of the nine pertinent factors
fol |l ows.
First, as to the convenience of the witnesses, this factor
does not favor either party. Payne, key witness for the
plaintiff, is |ocated in Connecticut, and the key w tnesses
for the defendants, some of whom are enpl oyees and sone of
whom are non-party witnesses, are either located in the
District of Colunbia or in other parts of the United States
or abroad. None of the defendants’ non-party w tnesses are
| ocated in the District of Columbia. Although the defendants
assert that the District of Colunbia is nore accessible for

out-of-town witnesses in terns of airline travel, the



def endants ignore the fact that Bradley International
Airport, which services Hartford, Connecticut, is an
international airport, nor do they submt any proof that
access to Hartford, Connecticut would prove nore difficult
for out-of-town wi tnesses than would access to the District
of Col unbi a.

Second, as to the convenience of the parties, this
factor also does not favor either party as the plaintiffs are
| ocated in Connecticut, and the defendants are |located in the
District of Colunbia. The defendants argunment that this
factor weighs in their favor because their counsel of choice

is located in the District of Colunbia is unpersuasive. See

Her nandez v. Grabel Van Lines, 761 F. Supp. 983, 988
(E.D.N. Y. 1991).

Third, as to the location of relevant docunents and ease
of access to sources of proof, this factor favors the
def endants slightly. Notw thstanding the plaintiffs’
contention that electronic access to certain docunents is
avai l abl e in Connecticut, hard copies of many of the rel evant
docunments are | ocated in Washington, D.C. However, it has
not been shown that the docunents as to which only hard
copi es exist are so volum nous as to make shipping themto

Connecti cut an undue hardship. Thus this factor weighs



slightly in favor of the defendants.

Fourth, as to the |locus of operative facts, this factor
wei ghs in favor of the plaintiffs because the plaintiffs
operated primarily out of Connecticut, and the issue is
whet her they were properly conpensated. The defendants
contend that it was their desire that the plaintiffs operate
out of the Washington, D.C. offices of the Tayl or Conpani es.
However, they entered into and mai ntai ned a contractual
relationship with the plaintiffs that contenplated that Payne
woul d operate out of his honme in Connecticut, and the
def endants even paid costs associated with Payne mai ntaining
a separate base of operations, such as the costs for Payne’s
t el ecomruni cati ons.

Fifth, as to the availability of process to conpel
attendance of unwilling wi tnesses, the defendants have fail ed
to make a specific show ng that any significant non-party
witness would be unwilling to travel to Connecticut, as
opposed to Washington, D.C., to testify. The plaintiffs’
potential non-party wi tness, an accountant who is an
i ndependent contractor, is |located in Connecticut. As to
wi tnesses who are enpl oyees of the defendants, the
def endants are in a position to facilitate travel to

Connecticut by any unwilling enployees. Thus, this factor



wei ghs slightly in favor of the plaintiffs.

Sixth, as to the parties’ relative neans, the plaintiffs
and the defendants have each failed to submt evidence
showi ng that the other side is nore easily able to absorb the
costs associated with this litigation. However, the
plaintiffs contend, and the defendants do not dispute, that
duri ng 2000 and 2001 the Tayl or Conpani es had gross revenues
in the range of $10 to $12 mllion. The court concl udes that
this factor weighs slightly in favor of the plaintiffs.

Seventh, as to a forumis famliarity with the governing
law, a court in Connecticut would be nore famliar with the
governing law. However, this is a contract action that does
not appear to involve any conplicated issue of state |aw.
Therefore, this factor weighs in favor of the plaintiffs, but
only slightly.

Ei ght h, because the plaintiffs reside or are located in
t he chosen forum their choice of forum should be given
substantial weight. Thus, this factor weighs heavily in
favor of the plaintiffs.

Finally, as to trial efficiency and the interests of
justice, based on the totality of the circunstances, the
court concludes that this factor does not weigh in favor of

either party. The defendants’ contentions show only that the



District of Colunbia would be nore convenient for the
def endants. However, there are no special factors in this
case that will serve to nake the trial nore or |ess
efficient, or cause the interests of justice to be better
served if the trial is held in one district versus the other.
As not ed above, the defendants bear a heavy burden on
this motion. They have failed to nmeet that burden. The only
factor they have shown weighs in favor of transfer is the
| ocation of relevant docunments and ease of access to sources
of proof, and that factor only slightly weighs in favor of
transfer under the circunstances of this case. That show ng
is inadequate to overconme the deference that should be
accorded the plaintiffs’ choice of forumand the fact that
ot her relevant factors also weigh in the plaintiffs’ favor to
at | east sone degree.

| V. CONCLUSI ON

For the reasons set forth above, Defendants’ Mdtion to
Transfer Venue to the District of Colunbia (Doc. #5) is
her eby DENI ED

It is so ordered.

Dated this day of Septenber 2003, at Hartford,

Connecti cut .



Alvin W Thonpson
United States District
Judge
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