UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
BRI TTANY TYTHCOTT on behal f 3: 03CV1732 (WAE)
of herself and all others
simlarly situated,
Plaintiff,

V.

AETNA LI FE | NSURANCE,
Def endant .

RULI NG ON MOTI ON FOR SUMVARY JUDGVENT

The plaintiff, Brittany Tythcott, brought this class action on
behal f of herself and all simlarly situated adult partici pants and/ or
beneficiaries inhealth plans adm ni stered by t he def endant, Aetna Life
| nsurance. She al | eges t hat def endant vi ol at ed t he Enpl oyee Reti r enent
| ncome Security Act ("ERI SA"), 29 U.S. C. Sections 1001, et seq., when
she was deni ed coverage for a proposed treatnment to renove an ext ensi ve
port-w ne stain on her body. I ncount one, plaintiff seeks to recover
benefits due under the pl an pursuant to Section 502(a)(1)(B) of ERI SA.
In count two, plaintiff seeks an injunction pursuant to Section
502(a)(3) that prevents Aetna fromdeterm ning that renoval of a port-
W ne stainonanadult is cosnetic and therefore excl uded under the
ternms of the plan. Plaintiff has attached as exhi bits to her conpl ai nt
t he rel evant 2002 summary pl an descri ption and correspondence regar di ng
Aetna’s refusal to authorize her treatnent.

Def endant nmoved to dismissthe conplaint initsentirety, andthis

court converted that motion to dism ss into a notion for summary



j udgnment on t he i ssue of whet her Aet na was a proper defendant. For the
foll owing reasons, the Court finds that Aetna is not the proper
def endant, and the Court will grant the defendant’ s notion for sunmary
j udgnment .
BACKGROUND

According to the evidence submtted, the follow ng factual
background is undisputed. Plaintiff, who is a beneficiary under a
sel f-funded health benefits plan procured through her father’s
enpl oyer Cooper Industries, was born with extensive port-w ne stain
on approxi mately 25% of her body. Staining is present on her right
eye, right breast, upper back, and right arm I n 2002, she sought
coverage under the plan for laser renoval of a port-wi ne stain
birthmark that allegedly affects 25% of her body.

I n January, 2003, Aetna informed plaintiff that her request for
coverage had been denied. The denial letter stated:

Aetna considers the treatnment of port wine stains in adults to

be cosnetic. The docunentation does not support that there is

functional inpairment fromthe abnormality in question.

Therefore, the Plan will not cover this service.

On February 26, 2003, plaintiff appealed Aetna’'s denial. 1In a
letter dated April 14, 2003, Aetna upheld its denial of coverage.

The | etter expl ained:

Based upon review of the docunentation, we are uphol ding the

original denial. However, the ultimate responsibility for the
final review of denied clainms and certification decisions under
the health benefit plan is Cooper Industries, Inc. If you w sh

to pursue this appeal further, you may direct your request to

2



t he benefits departnent at Cooper Industries, Inc. for further
consideration. Alternatively, you may first request an
external review of coverage denials that are based on our
determ nation that the requested service or treatnment is not

nmedi cal |y necessary or is experinmental/investigational, and the
cost



of the service or treatnment for which you would be financially
responsi bl e exceeds $500.

External reviews are conducted by independent physicians with
appropriate expertise in the area at issue. |If the denial of
coverage or certification is upheld on external review, you may

t hen exercise your right to appeal the coverage or

certification denial to Cooper Industries, Inc.

Plaintiff proceeded to exercise her right to an external review
of Aetna’s coverage denial. By letter dated July 21, 2003, Aetna
informed plaintiff that the external review had affirnmed Aetna’s
deni al of coverage.

On COctober 9, 2003, plaintiff filed this action asserting her
ri ghts pursuant to ERI SA.

DI SCUSSI ON

A nmotion for sunmary judgnment will be granted where there is no
genui ne issue as to any material fact and it is clear that the noving

party is entitled to judgnent as a matter of law. Celotex Corp. V.

Catrett, 477 U S. 317, 322 (1986). "Only when reasonable m nds could
not differ as to the inport of the evidence is summary judgnent

proper." Bryant v. Mffucci, 923 F. 2d 979, 982 (2d Cir.), cert.

deni ed, 502 U.S. 849 (1991).
The burden is on the noving party to denonstrate the absence of
any material factual issue genuinely in dispute. Anerican

| nternational Group, Inc. v. London Anmerican International Corp., 664

F. 2d 348, 351 (2d Cir. 1981). In determ ning whether a genuine
factual issue exists, the court nust resolve all anbiguities and draw
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all reasonable inferences against the noving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 255 (1986). If a nonnoving

party has failed to make a sufficient showing on an essential el enent
of his or her case with respect to which he or she has the burden of

proof, then summary judgnent is appropriate. Celotex Corp., 477 U.S.

at 323. If the nonnoving party submts evidence which is "nerely
colorable,"” legally sufficient opposition to the notion for sunmary
judgnment is not net. Anderson, 477 U.S. at 249.

In a civil enforcement action pursuant to ERI SA Section 502(a),
29 U.S.C. Section 1132(a), "only the plan and the adm nistrators and
trustees of the plan in their capacity as such nmay be held liable."

Crocco v. Xerox Corp., 137 F. 3d 105, 107 (2d Cir. 1998). ERI SA

defines the term"admnistrator” as 1) "the person specifically so
desi gnated by the terns of the instrument under which the plan is
operated;" 2) "if an adm nistrator is not so designated, the plan
sponsor;" or 3) "in the case of a plan for which an admnistrator is
not so designated and a plan sponsor cannot be identified, such other

person as the Secretary may by regul ation prescribe.” 29 U S.C 8§

1002(16) (A). In Lee v. Burkhart, 991 F. 2d 1004, 1010 (2d Cir.
1993), the Second Circuit rejected a claimthat an insurance, conpany
whi ch served under contract to provide case nmanagenent in an

enpl oyer’s sel f-funded enpl oyee benefits plan, was an unnaned pl an

adm nistrator. In that case, the case managenent incl uded



"“di scretionary authority regardi ng the processing of clains,

determ ni ng the amounts owed, providing participants with notices



regardi ng clainms denial, adnm ssion certification and authorization,
and di sbursenment of benefit checks."”

In the instant case, on a page entitled "Plan Facts," the
sunmary pl an description specifically designates "The Pl ans
Adm ni stration Comrmittee" as the Plan Adm nistrator. On that sane
page, the "Type of Adm nistration” is described as "Self-insured,;
Adm ni strative Services Contract with: Aetna Life Insurance Co."

However, el sewhere in the summary plan description are

references to Aetna as a plan adm nistrator. Under the headi ng, "Wy

does Aetna, not the Conmpany, determ ne what's an eligible expense?”

the summary plan description expl ains:

VWil e the Conmpany sponsors the Medical Plan, we pay Aetna to
adm nister it. So, in addition to paying clainms and answering
participants’ questions about the Plan, it is Aetna who defines
what an eligible expense is. 1In all circunstances, Aetna wl|l
condition coverage on its determ nation that the treatnment
provi ded neets the specific Plan requirenents. |n doing so,

t hey have the full discretionary authority to rely on their own
mat eri al s, expertise and procedures, especially in determ ning
i ssues concerning the terms that are defined in this bookl et
and in the d ossary.

In a section entitled "Plan Adm nistration,” the summary pl an

description expl ai ns:

Your Benefit Adm nistrator, Aetna and the Plans Adm nistration
Committee all play a role in supervising the Aetna Managed
Choi ce Medi cal Pl an.

# Your Benefit Adm nistrator is responsible for routine Plan
mai nt enance, such as collecting enroll nent data; answering
general questions about Plan eligibility, coverage and
adm ni stration; and giving basic information about the



Pl an.

# As the Plan adm nistrator, Aetna reviews all clains to
determine their eligibility for benefits, and answers
questions concerning Plan eligibility, coverage and
adm ni stration. Upon witten request, Aetna will review
its initial clainms determ nations.

# Cooper Benefit Adni nistrators and Aetna serve under the
authority of the Plans Adm nistration Comm ttee, which has
final and conplete discretionary authority to determ ne
all questions concerning eligibility, elections,
contributions, benefits and adm nistration under the Pl an.
It is also up to the Committee to construe all terns under
the Plan’s principal docunents and all other rel evant
docunments, including any uncertain ternms. Decisions made
by the Comm ttee shall be given full deference by any
court of |aw.

Plaintiff argues that defendant Aetna is a proper defendant in
light of the summary plan description’s reference to it as a "Plan
adm nistrator” or its role as an admnistrator. Plaintiff invokes
the rule that absent evidence indicating the intention of the
parties, any anbiguity in the | anguage used in an ERI SA plan should

be construed against the interests of the party that drafted the

| anguage." Perreca v. Guck, 295 F. 3d 215, 223 (2d Cr. 2002).

Plaintiff asserts further that Aetna is the plan adm nistrator

because it controlled benefit distributions or distribution of funds.
Def endant counters that the reference to Aetna as a "pl an

adm ni strator" describes its role as a third-party entity under

contract to performvarious adm nistrative responsibilities, rather

than signifying that defendant is a designated Plan Adm nistrator.



As evidence of the intent of the contract, defendant points to the
Adm ni strative Services Contract between defendant and Cooper
| ndustries, which states, in relevant part:

Aetna in performng its obligations under this Contract is

acting only as agent for the Contracthol der [Cooperlndustries]

and the rights and responsibilities of the parties shall be
determ ned in accordance with the |aw of agency except as

ot herwi se provided. The Contracthol der hereby del egates to

Aetna authority to make determ nations on behalf of the

Contracthol der with respect to benefits, subject, however, to a

right of the Contractholder to review and nodify any such

determ nation. For the purposes of the Federal "Enployee

Retirement I ncome Security Act of 1974" and any applicable

state legislation of simlar nature, the Contracthol der shall,

however, be deened the adm nistrator of the Pl an.

The service contract clarifies the anbiguity present in the
summary plan description relative to Aetna’s role. The service
contract coupled with the plan docunents evidence that Aetna was not
intended to serve as a designated plan adm nistrator for purposes of
ERI SA.

Further, both summary plan description and the service contract
provi des for Aetna’s discretion to be curtailed by review and
modi fi cation by Cooper Industries, which provisions are fatal to
plaintiff’s argument that Aetna controlled the distribution of funds
and benefit decisions. Accordingly, this case does not involve a

factual dispute concerning which entity actually controls the

distribution of funds and benefit decisions. See Am Medical Ass’'n V.

United Healthcare Corp., 2003WL.348963 (S.D.N. Y. 2003)(denyi ng notion

to di sm ss agai nst insurance conpanies where a factual dispute
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exi sted as to which entities were the plan adni nistrators and whet her
any of the insurance conpanies controlled the distribution of funds

and deci ded whether or not to grant benefits).
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Accordingly, the Court finds that defendant is not a designated
pl an adm ni strator for purposes of ERI SA and does not ultimtely
control the distribution of funds or benefit determ nations.
Accordingly, the Court will grant the motion for summary judgnment in
favor of the defendant.

CONCLUSI ON

Based on the foregoing, the notion for sunmary judgnent [doc.
13] is GRANTED. The Clerk is directed to enter judgnment in favor of

t he defendant and to close the file in this case.

/sl

Warren W Eginton, Senior U.S District Judge

Dated this 21st day of Septenber, 2004, at Bridgeport,

Connecti cut.
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