UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

LEROY KAM L HARRI S
PRI SONER
V. Case No. 3:02cv706( AW)

STATE OF CONNECTI CUT
DEPARTMENT OF CORRECTI ON,
JOHN J. ARMSTRONG,

BRETT S. RAYFORD
PATRI CI A OTTOLI NI,

RI CHARD G. FUREY, and

DR. TI MOTHY SI LVI S

RULI NG ON MOTI ON TO DI SM SS

The plaintiff, Leroy Kam | Harris, is an inmte confined
at the MacDougall Correctional Institution in Suffield,
Connecticut. He filed this civil rights action pro se and in

forma pauperis pursuant to 28 U.S.C. 8 1915. He alleges that

t he defendants have failed to provide himwth surgery to
renove of a netal plate fromhis right leg. Pending is a
motion to dismss filed by the defendants. For the reasons
that follow, the notion is being granted.

St andard of Revi ew

When considering a Rule 12(b) notion to dism ss, the
court accepts as true all factual allegations in the conpl aint
and draws inferences fromthese allegations in the |ight nost

favorable to the plaintiff. See Scheuer v. Rhodes, 416 U. S

232, 236 (1974);, Thomas v. City of N.Y., 143 F.3d 31, 37 (2d




Cir. 1998). Dismissal is warranted only if, under any set of
facts that the plaintiff can prove consistent with the
all egations, it is clear that no relief can be granted. See

Tarshis v. Riese Org., 211 F.3d 30, 35 (2d Cir. 2000); Cooper

v. Parsky, 140 F.3d 433, 440 (2d Cir. 1998). “The issue on a
notion to dismss is not whether the plaintiff will prevail
but whether the plaintiff is entitled to offer evidence to

support his or her clainms.” Branhamyv. Meachum 77 F.3d 626,

628 (2d Cir. 1996) (quoting Grant v. Wallingford Bd. of Educ.,

69 F.3d 669, 673 (2d Cir. 1995) (internal quotations omtted).
In its review of a notion to dism ss, the court nmay consider
“only the facts alleged in the pleadings, docunents attached
as exhibits or incorporated by reference in the pleadi ngs and

matters of which judicial notice may be taken.” Sanmuels v.

Air Transport Local 504, 992 F.2d 12, 15 (2d Cir. 1993). 1In

reviewing this nmotion, the court is mndful that the Second
Circuit “ordinarily require[s] the district courts to give

substantial leeway to pro se litigants.” Gomes v. Avco Corp.,

964 F.2d 1330, 1335 (2d Cir. 1992).
Facts
The court accepts as true the followi ng facts, taken from
the conpl ai nt.

In 1979, the plaintiff suffered a gunshot wound to his



right leg which shattered his femur. A surgeon inplanted a
metal plate and a pin in the plaintiff’s right hip. The netal
hardware was to be renpoved within eighteen nonths of

I npl antation. Before the plaintiff could have the hardware
renoved, he was arrested and incarcerated. |In 1988 and 1990,
two orthopedi sts recomended surgery to renove the netal
hardware in the plaintiff’s right leg. The plaintiff never
underwent the surgery. In 1992, an orthopedi st exam ned the
plaintiff in the St. Mary’s Orthopedic Clinic. The exam ning
physician did not recommend that the hardware be renoved. In
Septenber 1993, the Utilization Review Committee ("URC') denied
the plaintiff’s request for another opinion by an orthopedi st
at an outside nedical facility, but indicated that the
plaintiff could be seen at the orthopedic clinic at the Osborn
Correctional Institution. The plaintiff was never exam ned at
the orthopedic clinic at Osborn.

The plaintiff was transferred to a prison facility in
Rhode Island on Septenber 14, 1993, and did not return to
Connecticut until April 1997. In Novenber 1999, the plaintiff
was transferred from Connecticut to a prison facility in
Virginia. The Virginia nmedical personnel prescribed pain
medi cation for the plaintiff’'s frequent conplaints of pain and

al so took x-rays of the plaintiff’s spine.



In May 2001, the plaintiff returned to MacDougal
Correctional Institution in Suffield, Connecticut. X-rays were
taken of the plaintiff’s right leg. On October 31, 2001, Dr.
Silvis prescribed Motrin for the plaintiff’s chronic pain. On
Novenmber 14, 2001, Dr. Silvis again exam ned the plaintiff. He
recomrended that the plaintiff wear a brace on his right knee
and that he not play sports. He gave the plaintiff a bottom
bunk pass and prescribed anti-inflammtory nedi cation. As
descri bed below, the plaintiff made a further request for
treatment by means of a letter dated Decenmber 27, 2001, and
each of defendants Furey, Otolini and Silvis was involved in
the response to that letter.

The plaintiff seeks nonetary danmages and injunctive relief
fromthe defendants.

Di scussi on

As a prelimnary matter, the court addresses the clains
agai nst the State of Connecticut Department of Correction. A
departnment of correction is not a "person” within the neaning

of § 1983. See Santiago v. New York State Dep’'t of Corr.

Servs., 725 F. Supp. 780, 783-84 (S.D.N. Y. 1989), rev'd on

ot her grounds, 945 F.2d 25 (2d Cir. 1991), cert. denied, 502

U S. 1094 (1992) (holding that state and state agencies are not

persons under 8 1983); G abow v. Southern State Corr. Facility,




726 F. Supp. 537, 538-39 (D.N.J. 1989) (holding that state
correctional facility and Departnent of Correction were parts
of state government protected fromsuit under the Eleventh
Amendment and consequently were not "persons” for purposes of 8§

1983); Richards v. New York Dep’t of Corr. Servs., 572 F. Supp.

1168, 1172 (S.D.N. Y. 1983) (holding that Departnment of
Correctional Services was an agency of the state and
consequently was not a "person" subject to suit under 8§ 1981,

1983, 1985); Sittig v. Illinois Dep't of Corr., 617 F. Supp.

1043 (N.D. Il1l. 1985) (holding that Illinois Departnment of
Correction and two of its facilities were not "persons” within
the neaning of 8 1983). Accordingly, there is no arguable

| egal basis for a 8§ 1983 action against the State of
Connecticut Departnment of Correction and all clainms against the
Connecti cut Departnent of Correction are being disn ssed. See

28 U.S.C. 8 1915(e)(2)(B)(i) and (ii) ("the court shall dism ss

the case at any time if the court determnes that . . . the
action . . . is frivolous or malicious; . . . fails to state a
claimon which relief may be granted . . .").

The defendants argue several grounds in support of

their nmotion to dismss, including the following: (1) the
plaintiff’s claims for nonetary damages agai nst the defendants

in their official capacities are barred by the Eleventh



Amendment; (2) the plaintiff failed to exhaust his

adm ni strative renmedi es before comencing this action; (3) the
plaintiff’s clains are barred by the statute of limtations;
and (4) the plaintiff failed to allege facts stating a claim
for deliberate indifference to serious nedical needs. Because
a consideration of these issues is dispositive of the case, the
court does not reach the additional argunents present by the
def endant s.

[ . Oficial Capacity Cl ains

The defendants argue that any clains for nonetary danmages
against themin their official capacities are barred by the
El eventh Amendnent. The court agrees.

Generally, a suit for recovery of noney may not be
mai nt ai ned agai nst the state itself, or against any agency or
departnment of the state, unless the state has waived its

sovereign inmmunity under the Eleventh Amendment. See Florida

Dep’'t of State v. Treasure Salvors, 458 U S. 670, 684 (1982).

Section 1983 does not override a state's El eventh Amendnent

immunity. See Quern v. Jordan, 440 U.S. 332, 342 (1979). The
El eventh Amendnment imunity which protects the state fromsuits
for nonetary relief also protects state officials sued for

damages in their official capacity. See Kentucky v. G aham

473 U.S. 159, 169-70 (1985). A suit against a defendant in his



official capacity is ultimtely a suit against the state if any
recovery woul d be expended fromthe public treasury. See

Pennhurst State Sch. & Hosp. v. Hal derman, 465 U.S. 89, 101

n.11 (1984).

In his conplaint, the plaintiff seeks nonetary danages
fromthe defendants in both their individual and official
capacities. Any award of damages agai nst the defendants in
their official capacities is barred by the El eventh Amendnent.
The plaintiff concedes that the defendants cannot be sued in
their official capacities for nonetary damages. Accordingly,
the notion to dismss is being granted as to all clains for
noney damages agai nst the defendants in their official
capacities.

1. Exhaustion of Adm nistrative Renedies

The defendants argue that the plaintiff’s conplaint nust
be di sm ssed because it does not allege that the plaintiff has
exhausted his adm nistrative renedies. The Prison Litigation
Reform Act ("PLRA"), 42 U S.C. 8§ 1997e(a), provides: "No action
shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal l|law, by a
prisoner confined in any jail, prison, or other correctional
facility until such admnistrative remedies as are avail able

are exhausted." The Supreme Court has held that this provision



requires an inmate to exhaust adm nistrative renmedi es before

filing any type of action in federal court, see Porter v.

Nussl e, 534 U. S. 516, 532 (2002), regardless of whether the
I nmate may obtain the specific relief he desires through the

adm ni strative process. See Booth v. Churner, 532 U S. 731,

741 (2001). This requirenment of conplete exhaustion of
adm ni strative renedi es nust be satisfied before a federal

action is comenced. See Neal v. Goord, 267 F.3d 116, 122 (2d

Cir. 2001) (holding that an inmate nmay not avoid the

requi rements of 42 U.S.C. § 1997e(a) by exhausting

adm nistrative remedies after filing a civil rights action in
federal court).

The court takes judicial notice of the adnministrative
remedi es for the Connecticut Departnment of Correction which are
set forth in Adm nistrative Directive 9.6, entitled “Inmate
Gri evances.” Section 6.A. provides that the following matters
are grievabl e:

1. The interpretation and application of
policies, rules and procedures of the
unit, division and Departnment.

2. The exi stence or substance of policies,
rul es and procedure of the unit,

di vi sion and Departnent....

3. | ndi vi dual enpl oyee and i nnate actions
I ncl udi ng any deni al of access of
inmates to the Inmte Gievance
Procedure other than as provided
her ei n.

4. Formal or informal reprisal for use of

8



or participation in the Inmte
Gri evance Procedure.
5. Any other matter relating to access to
privil eges, progranms and services, conditions of care or
supervision and living unit conditions within the authority of
t he Departnment of Correction, to include rights under the
Americans with Disabilities Act, except as noted herein.
6. Property | oss or damage.

Adm ni strative Directive 9.6, section 6.B. provides that
“[t]he following matters are not grievable: . . . 6. Health
Servi ces di agnoses or treatnment decisions which are appeal abl e
t hrough the Health Services appeal process.”! Here, the
plaintiff, as docunented in the fornms attached to his
opposition to the notion to dism ss, pursued an appeal through
the Health Services appeal process. He filed Inmate Gievance
Form A, based on the conplaint that forns the basis for this
| awsuit. \When that was denied, he next submtted Inmate
Gri evance Form B, and was informed that “Per AO 9.6B - you
cannot grieve health services diagnosis or treatnment. UR has
deni ed your request.” He was also inforned that he could not

appeal further. See Inmate Gri evance Form B, dated April 19,

2002. Therefore, the court concludes that the plaintiff

1 Because the allegations in the conplaint concern a tine
period from Novenmber 1999 to March 7, 2002, the court
considers the State of Connecticut Departnment of Correction
Adm nistrative Directives in effect during that time. The
court notes that on October 24, 2002, the inmate grievance
procedures set forth in Adm nistrative Directive 9.6 were
revised. Under the revised version of Directive 9.6,

di agnoses and nedical treatnent decisions are now grievable.

9



exhausted his adm nistrative renedi es.

1. Statute of Limtations

The defendants contend that any clains by the plaintiff
that rest on allegations concerning nmedical treatnent provided
to, or denied, himduring the period from 1983 to April 1999
are barred by the statute of limtations.? The plaintiff
represents in his menorandumin opposition that he is not
pursui ng cl ai ns agai nst the defendants concerni ng nedi cal
treatment during the period prior to Novenmber 1999. He states
that he only included the allegations concerning the earlier
time period as background information to clarify his current
medi cal condition. |In fact, there are no allegations agai nst
t he named defendants regarding the period of tine prior to
Novenmber 1999.

V. Failure to State a Claim

The defendants al so nove to disnmi ss the clainms against
t hem because the plaintiff has failed to allege facts that

support a claimof deliberate indifference to serious nedical

2 The plaintiff filed this action in April 2002, and in
Connecticut, the general three-year personal injury statute of
[imtations period set forth in Connecticut General Statutes
8§ 52-577 has been uniformy found to be the appropriate one
for civil rights actions asserting constitutional torts
pursuant to 42 U. S.C. § 1983. See Lounsbury v. Jeffries, 25
F.3d 131, 134 (2d Cir. 1994; In re State Police Litig., 888 F.
Supp. 1235, 1248-49 (D. Conn. 1995).

10



needs. The Eighth Amendment protects inmates from deli berate
i ndifference by prison officials to their serious nedical

needs. See Estelle v. Ganble, 429 U S. 97, 104 (1976). To

prevail on such a claim the plaintiff nust allege “acts or

om ssions sufficiently harnful to evidence deliberate
indifference to serious nedical needs.” 1d. at 106. A
prisoner must show intent to either deny or unreasonably del ay
access to needed nedical care or the wanton infliction of
unnecessary pain by prison personnel. See id. at 104-05. Mere
negligence will not support a section 1983 claim the conduct
conpl ai ned of nust “shock the conscience” or constitute a

“bar barous act.” MCoud v. Delaney, 677 F. Supp. 230, 232

(S.D.N Y. 1988) (citing United States ex rel. Hyde v. MG nnis,

429 F.2d 864 (2d Cir. 1970)). A treating physician will be
| i abl e under the Eighth Amendnment only if his conduct is

“repugnant to the conscience of mankind.” Tomarkin v. WArd,

534 F. Supp. 1224, 1230 (S.D.N. Y. 1982) (quoting Estelle, 429
U S. at 105-06).

The civil rights statute was not nmeant to redress medical
mal practice clains that can be adequately resolved under state
tort law. Thus, a claimof msdiagnosis, faulty judgnent, or
mal practice without nore to indicate deliberate indifference is

not cogni zabl e under section 1983. See MCabe v. Nassau County

11



Med. Ctr., 453 F.2d 698, 704 (2d Cir. 1971); Tomarkin, 534 F.
Supp. at 1230. In addition, nmere disagreenment with prison

of ficials about what constitutes appropriate nmedical care does
not state a claimcognizable under the Ei ghth Amendnent. See

Hyde, 429 F.2d at 868; Corby v. Conboy, 457 F.2d 251, 254 (2d

Cir. 1972); Ross v. Kelly, 784 F. Supp. 35, 44 (WD.NY. 1992),

aff’d, 970 F.2d 896 (2d Cir.), cert. denied, 506 U S. 1040

(1992).
There are both subjective and objective conponents to the

deli berate indi fference standard. See Hat haway v. Coughlin, 37

F.3d 63, 66 (2d Cir. 1994), cert. denied sub nom Foote v.

Hat haway, 513 U.S. 1154 (1995). The all eged deprivation nust
be “sufficiently serious” in objective terms. WIson v.

Seiter, 501 U.S. 294, 298 (1991). See also Nance v. Kelly, 912

F.2d 605, 607 (2d Cir. 1990) (Pratt, J., dissenting) (“‘serious
medi cal need’ requirenment contenplates a condition of urgency,
one that may produce death, degeneration, or extreme pain”).
The Second Circuit has identified several factors that are
highly relevant to the inquiry into the seriousness of a

medi cal condition: “‘[t]he existence of an injury that a
reasonabl e doctor or patient would find inmportant and worthy of
comment or treatnent; the presence of a medical condition that

significantly affects an individual’s daily activities; or the

12



exi stence of chronic and substantial pain. Chance v.
Arnmstrong, 143 F.3d 698, 702 (2d Cir. 1998) (citation omtted).
Al so, “[a] serious nedical condition exists where the failure
to treat a prisoner’s condition could result in further

significant injury or the unnecessary and wanton infliction of

pain.” Harrison v. Barkley, 219 F.3d 132, 136 (2d Cir. 2000)

(internal quotation marks and citations omtted).

Wth respect to the subjective conponent of the deliberate
i ndi fference standard, an inmate nust present evidence that the
charged prison official acted with “a sufficiently cul pable
state of mnd.” Hathaway, 37 F.3d at 66. “[A] prison official
does not act in a deliberately indifferent manner unl ess that
official *knows and disregards an excessive risk to inmate
health or safety; the official nust both be aware of facts from
whi ch the inference could be drawn that a substantial risk of
serious harm exists, and he nust also draw the inference.’”

ld. (quoting Farmer v. Brennan, 511 U. S. 825, 837 (1994)).

The defendants do not dispute the fact that the pain the
plaintiff has experienced due to the nmetal plate in his right
| eg constitutes a serious nedical condition. The plaintiff
al l eges that he suffers fromcontinuing pain in his right |eg.
The nedi cal records attached to the conplaint contain the

physician’s orders for pain nedication, a bottom bunk pass and

13



a knee brace. In addition, following Dr. Silvis’ review of the
plaintiff’'s case, Dr. Silvis submtted a request to the URC for
the orthopedic clinic to | ook at possible renmoval of the
hardware in the plaintiff’'s let. Thus, the plaintiff’s
condition was clearly one that a physician thought inportant
and worthy of comment and treatnment. Draw ng inferences in the
| i ght nost favorable to the plaintiff, the court concludes that
the plaintiff has alleged facts suggesting that he suffered
froma serious nedical condition prior to and at the tinme he
filed the conplaint in this case.

The defendants argue, however, as to the second conponent
of the deliberate indifference standard, that the plaintiff
fails to allege facts showi ng that any defendant acted with a
sufficiently cul pable state of m nd. The court agrees.

There are no facts in the conplaint indicating that
Comm ssi oner Arnstrong was aware of or involved in the
plaintiff’s nmedical treatment during the period from Novenber
1999 through the filing of the conplaint in April 2002. In
fact, there is no reference to Comm ssi oner Arnstrong other

than in the listing of the defendants.® |In addition, the only

3 1n opposition to the notion to dismss, the plaintiff
submts a letter froman attorney fromthe Innmates’ Lega
Assi stance Program concerning the plaintiff’s medical
condition that was all egedly hand-delivered to Conmm ssi oner
Armstrong on April 29, 2002. This case was filed on April 18,

14



reference to Dr. Brett Rayford, who is the Director of Health,
Mental Health and Addiction Services for the Departnent of
Correction, appears in a letter attached to the conplaint. The
plaintiff allegedly sent a copy of a letter addressed to

Ri chard Furey to Dr. Rayford in January 2002. The plaintiff
does not allege that he sent any letter directly to Dr. Rayford
or that he attenmpted to informhimof his nmedical condition in
any other manner.

The plaintiff was transferred to a Virginia prison in
Novenber 1999 and did not return to Connecticut until some tine
after May 2000. The plaintiff alleges that in October 2001,

Dr. Silvis prescribed pain nedication for the chronic pain in
his right leg and that the nedical department at MacDougal |
schedul ed himto be exam ned by Dr. Silvis on Novenber 14,
2001. After examning the plaintiff, Dr. Silvis prescribed a
bott om bunk pass, a brace and anti-inflanmmtory nedication and

recommended that the plaintiff refrain from playing any sports.

In response to a Decenber 27, 2001 letter fromthe

plaintiff concerning his right |leg pain and his request for a

2002, ten days prior to the alleged delivery of the letter
concerning the plaintiff’s medical condition. Thus, these
al |l egati ons were not included in the conplaint and are not
considered by the court in deciding the notion to dism ss.

15



consultation with an orthopedi st, defendant Furey opi ned that
pai n medi cation and a brace were the proper fornms of treatnment
to alleviate the plaintiff’s pain. He also indicated that Dr.
Silvis would review the plaintiff’s medical condition. On
January 23, 2002, defendant Furey informed the plaintiff that
Dr. Silvis had reviewed his case and had submtted a request to
the URC to have an orthopedi st exam ne him and explore the
possibility of renmoving the metal plate in his leg. Also on
January 23, 2002, in response to a letter fromthe plaintiff,
defendant Patricia Otolini, who is the Director of Nursing for
the State of Connecticut Departnent of Correction, indicated
t hat defendant Furey had conferred with Dr. Silvis and that the
plaintiff should be hearing from defendant Furey soon regarding
his medical condition. In an undated nmenorandum defendant
Furey stated that he had confirmed that the plaintiff had been
schedul ed for another orthopedi c appointnent at University of
Connecticut Health Center. On March 7, 2002, defendant Furey
informed the plaintiff that the URC had reviewed his case and
recommended that the plaintiff try another anal gesic and
continue to use the knee brace. The URC did not recomend
renoval of the hardware

Based on these facts, the court concludes that the

plaintiff has failed to allege that any of the defendants were

16



deliberately indifferent to the plaintiff’s pain in his right
| eg. Defendants Furey and Ottolini responded to the
plaintiff’s conplaint of pain and referred the plaintiff to the
treating physician at the prison facility where the plaintiff
was incarcerated. Dr. Silvis exam ned the plaintiff,
prescri bed nedication, a brace and bottom bunk pass and
submtted a request to the URC for an orthopedic consultation
and requested that the possibility of renmoval of the netal
pl ate be explored. Although several physicians recomended in
1988 and 1990 that the plaintiff undergo surgery to renove the
nmetal plate in his right |Ieg, no physician has recomended
surgical renmoval of the hardware since then. In 1992, a
physician at St. Mary’'s Hospital recommended agai nst the
surgery. In March 2002, following the referral from Dr.
Silvis, the URC did not recommend surgical renoval of the netal
pl ate, but rather use of another anal gesic and conti nued use of
t he knee brace.

Because the plaintiff has not alleged facts denonstrating
t hat any defendant was deliberately indifferent to a serious
medi cal need on his part, he has failed to state a cl ai munder
t he Ei ghth Amendnent. Accordingly, the notion to disnmiss is
being granted as to the plaintiff’s nmedical treatnment claim

Concl usi on
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The defendants’ Mdtion to Dismss [doc. # 12] is hereby
GRANTED. The cl ai ns agai nst the State of Connecti cut
Departnment of Correction are hereby DI SM SSED pursuant to 28
U S.C 8§ 1915(e)(2)(B)(i) and (ii).

The Clerk shall close this case.

SO ORDERED in Hartford, Connecticut, this day of

Sept enber 2003.

Alvin W Thonpson
United States District
Judge
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