UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DI NOO DASTUR
Plaintiff

V. . 3:00-CV-710 (EBB)

WATERTOMN BOARD COF
EDUCATI QON,
Def endant

RULI NG ON MOTI ON TO DI SM SS

| NTRODUCTI ON

Plaintiff Dinoo Dastur ("Plaintiff" or "Dastur"), the
Superintendent of the Watertown Public Schools, brings this four-
count action agai nst her enployer, Defendant Watertown Board of
Education ("Defendant” or the "Board"). Count One is brought
pursuant to Title VII, alleging that Plaintiff was subjected to
"intense anti-fenmale and anti-Asian prejudice.” Count Two is a
state |l aw cl ai munder the Connecticut Fair Enploynent Practices
Act ("CFEPA") and pleads the identical allegations as are found
in the First Count. Count Three asserts a violation of
Plaintiff’s rights under the Fourteenth Amendnent, pursuant to 42
U S.C Section 1983 and again is based on the allegations of the
First and Second Counts. Count Four alleges retaliation for the
exerci se of her First Amendnent rights, pursuant to that
Amendnment and Section 1983. Defendant now noves to dism ss the

entire Conpl aint.



STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an
under standing of the issues raised in, and decision rendered on,
this Motion. The facts are culled fromthe Conplaint.

Plaintiff is the Superintendent of the Wtertown School
System?! In this position, one of her duties is to recomend new
applicants for enploynent to the Board. In Cctober, 1998, a
search was on for a new principal. The chair of the Board, who
is also a wonan, is alleged to have nade the coment "make sure
it’s a man." Regardless of this alleged statenment, the Board
hired the woman whom Dast ur recomended.

In June and July of 1999, a search was on again for a new
princi pal of an elenmentary school. Again, Plaintiff recommended
a wonan as the nost qualified applicant. Rather that concur with
her recommendation, the Board hired a man. Although the
Conpl aint alleges that this individual was | ess qualified than
the woman rejected by the Board, nowhere is it stated that he did
not have the qualifications, as found by the Board.

It is alleged that, when Plaintiff objected to this action,

Y/ Plaintiff is Asian-Anerican and contends that she has been

di scrim nated agai nst due to her race and national original by nmenbers of the
Def endant, who have nade derogatory coments regardi ng her accent. However,
she has conceded that the only charges she brought before the CHRO and EECC
were those of sex discrimnation; thus, she has no cause of action for racial
and/ or national origin discrimnation. See Francis v. Gty of New York, 2000
W. 1785016 (2d GCir. Dec. 6, 2000)(courts have no jurisdiction over clains not
filed with EECC or adm nistratively exhausted); Brown v. Coach Stores, Inc.
163 F.3d 706, 712 (2d G r.1998)(sane).




and asked for a delay in order that she could seek an i ndependent
| egal opinion of this action, "the plaintiff was berated both
publicly and privately by the Board Chair and was directly
ordered forthwith to enter into an enploynent contract with the
mal e. "

The Plaintiff next conplained of this action to the
Connecti cut Board of Education, reporting this incident and
claimng there existed an illegal anti-female bias in the school
system Resultingly, it is alleged, that the Board ordered the
Plaintiff to appear before it, where again she was subjected to
public humliation in retaliation for her action.

Al though Plaintiff pleads that this anti-fenmale bias caused
her enotional distress and econom c | oss, nowhere is it pleaded
how or what her econom c |oss allegedly was.

LEGAL ANALYSI S

|. The Standard of Revi ew

A notion to dismss pursuant to Fed. R Gv. P. 12(b)(6)
shoul d be granted only if "it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” Hishon v. Spalding, 467 U S. 69, 73,

(1984). "The function of a notion to dismss is nerely to assess
the legal feasibility of a conplaint, not to assay the wei ght of
evi dence which m ght be offered in support thereof." Ryder

Energy Distribution Corp. v. Merrill Lynch Commodities, Inc., 748




F.2d 774, 779 (2d Gr. 1984) quoting CGeisler v. Petrocelli, 616
F.2d 636, 639 (2d Cr. 1980).

Pursuant to a Rule 12(b)(6) analysis, the Court takes al
wel | - pl eaded al | egations as true, and all reasonable inferences
are drawn and viewed in a light nost favorable to the plaintiff.

Leeds v. Meltz, 85 F.3d 51, 53 (2d Cir. 1996). See also Conley v.

G bson, 355 U. S. 41, 45-46, (1957)(Federal Rules reject approach
that pleading is a gane of skill in which one msstep by counsel
may be decisive of case). The proper test is whether the
conplaint, viewed in this manner, states any valid ground for
relief. Conley, 355 U S. at 45-46

Il. The Standard As Applied

Counts One, Two and Three are based on the sane allegations,
that an anti-femal e bias exists within the Watertown school
system Plaintiff sinply alleges the two above-referenced
occurrences as a basis for this statutory and/or constitutional
violation. First, the cooment by the fermal e Board chair that a
new hi gh school principal should be a nan?/ and, second, that the
Board overrul ed her recommendati on that another woman be hired as
a new el ementary school principal.

The Court agrees with the Board that Plaintiff has no

standing to bring these three all eged causes of action. Although

2 Regardl ess of the "anti-female" remark, the Board in fact hired a
worman for the position.



she asserts that she has "personally" suffered such anti-female
bias, it is pleaded only in the nost conclusory manner, with no
facts or allegations to support this claim

The | aw of the Second Circuit is supportive of this hol ding.

In Barthold v. Rodriquez, 863 F.2d 233 (2d Cr. 1988), the Court

hel d that several plaintiffs attenpting to chall enge an
affirmative action plan governing reassignnments in the workpl ace
| acked standi ng because they thensel ves sustai ned no cogni zabl e
injury and there was no concern that an adverse deci sion would
affect them Simlarly, it was held that a female firefighter
uni on secretary | acked standing to pursue a Section 1983 cl aim
against a fire departnent for the departnent’s retaliation

agai nst another firefighter who protested discrimnation. Kern

v. Gty of Rochester, 93 F.3d 38 (2d Cr.), cert. den’d, 520 U S

1155 (1997). Finally, in Ad Hoc Comm O Concerned Teachers v.

G eenburgh No. 11 Free Sch. Dist., 873 F.2d 25 (2d Gr. 1989),

the Court of Appeals denied standing to a group of teachers who
wanted to chal l enge a school district’s discrimnatory hiring
practices.

A "plaintiff generally nust assert his own | egal rights and
interests, and cannot rest his claimto relief on the |egal
rights or interests of third parties .. . and nust allege and
show that [she] personally [has] been injured, not that injury

has been suffered by other, unidentified nmenbers of the class to



whi ch [she bel ongs] and which [she purports] to represent.”

Warth v. Seldin, 422 U.S. 490, 499, 502 (1975).

An application of these principles to the present case is
not difficult. The only person who is factually alleged to have
possi bly suffered anti-female bias is the woman who was passed
over in 1999 for the principal’s position in favor of a man. The
of f hand comment with respect to the 1998 appoi ntnent that "you
better find a man" is conpletely underm ned by the fact that a
woman was, in fact, hired for the open position.

Plaintiff’s claimthat she personally suffered anti-fenale bias
is sinply not supported by the facts as set forth in the
conplaint. She fails to set forth any viable ground for relief
inthe first three counts of this Conplaint. Accord Conley, 355
U S. at 45-46.

This is not the case, however, as to the Fourth Count. To
establish a retaliation claimunder Section 1983:

"a plaintiff “initially [nust] show that [her]

conduct was protected by the first anmendnent,

Brady, 863 F.2d at 217, and that defendant’s

conduct was notivated by or substantially

caused by [her] exercise of free speech, Easton

V. Sundram 947 F.2d 1001, 1015 (2d G r. 1991),
cert. denied, 504 U S. 911.""

Gagliardi v. Village of Pawing, 18 F.3d 188, 194 (2d Cr.

1994) (alterations in original), quoted in Bernheimv. Litt, 79

F.3d 318, 324 (2d Gr. 1996).

The question of whether Plaintiff’s speech was protected



speech is a question of law for the Court in the first instance.
When a public enpl oyee speaks as a citizen on a matter of public
concern, that speech is entitled to First Amendnent protection.

M. Healthy Cty Sch. Dist. Bd. O Educ. v. Doyle, 429 U S. 274

(1977). The Court holds that Dastur’s report of possibly
illegal, discrimnatory practices of the Board to the Depart nent
of Education is protected speech, as it is a matter of public
concern. Contrary to Defendant’s position, this is not just a
private matter between the parties.

Whet her the Board's action followng this report to the
Depart ment of Education was a substantial or notivating factor in
Plaintiff’s alleged public humliation and degradation is a
guestion for the trier of fact. The answer clearly is not
appropriate for a notion to dismss, as Plaintiff has set forth a
cl ai m upon which she is entitled to set forth evidence at a trial
of this matter.

CONCLUSI ON

For the reasons set forth above, the Board’ s Mdtion to
Dismss [Doc. No.9] is hereby GRANTED I N PART AND DENI ED I N PART.
Counts One, Two and Three are hereby DI SM SSED. Count Four sets
forth a clai mupon which relief nmay be granted and upon which
Plaintiff has the legal right to set forth evidence before a jury

of her peers.



SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of January, 2001.



