UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MASTER- HALCO, | NC.
Plaintiff,
V. . CASE NO. 3:04-CV-131(RNC)

M CHAEL C. PI CARD and
M CHAEL C. PI CARD, TRUSTEE

Def endant s.

RULI NG AND ORDER

Def endants’ amended nmotion to dism ss all counts of the
conpl ai nt against Mchael C. Picard in his capacity as trustee, and
counts three through six against Mchael C. Picard individually [doc.
# 34] is hereby granted, for substantially the reasons stated in
def endants’ nmenorandum of |aw [doc. # 29].

Clains Agai nst Picard As Trustee

Def endants contend that all counts of the conpl aint against
Picard as trustee nust be dism ssed for failure to state a claimon
which relief can be granted because it alleges no wongdoi ng by
Picard acting in a trustee capacity. | agree.

Par agraph 4 of the conplaint states that "M chael C. Picard,
Trustee"” neans Picard "acting in a trustee capacity."” Paragraph 14
all eges that plaintiff and others "placed their trust and/or
confidence in Picard and Picard as trustee not to unreasonably dilute
or dissipate conpany assets.” No other allegations are advanced
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concerning Picard as a trustee. The conplaint is therefore
insufficient to state a claimagainst himin his capacity as a
trustee.

Cl ai ms_Agai nst Picard | ndividually

Def endants contend that counts three through six against Picard
i ndi vidually nmust be dism ssed for failure to plead fraud with
particularity. Here again, | agree.

Under Rule 9(b) of the Federal Rules of Civil Procedure, when a
conpl aint contains allegations of fraud, "the circunstances
constituting fraud ... shall be stated with particularity.” Chill v.

Gen. Elec. Co., 101 F.3d 263, 267 (2d Cir. 1996). A conpl aint making

such all egations nmust "(1) specify the statenments that the plaintiff
contends were fraudulent, (2) identify the speaker, (3) state where
and when the statenents were nade, and (4) explain why the statenents

were fraudulent.”" Shields v. Citytrust Bancorp, lInc., 25 F.3d 1124,

1128 (2d Cir. 1994) (internal quotation marks omtted).
These requirenments apply to plaintiff's clainms alleging false
representations (count three), negligent m srepresentation (count

four) and fraudul ent transfers (count six). See Catalano v. Bedford

Associates, Inc., 9 F. Supp. 2d 133, 136 (D. Conn. 1998) (intentional

and negligent m srepresentation); see also Atlanta Shipping Corp. V.

Chem cal Bank, 818 F.2d 240, 251 (2d Cir. 1987) (applying

particularity requirenment to fraudul ent transfer clai munder New York



law). They also apply to plaintiff's RICO claim (count five), which

is predicated on allegations of mail fraud. MIlls v. Polar Mol ecul ar

Corp., 12 F.3d 1170, 1176 (2d Cir. 1993) ("allegations of predicate
mail and wire fraud acts should state the contents of the
conmuni cati ons, who was involved, where and when they took place, and
expl ain why they were fraudulent").

Plaintiff's allegations are insufficient. The conpl aint
all eges: "During the tinme of the credit application by Atlas, and
thereafter up to the present tine, false and m sl eadi ng statenents

concerning the financial condition of the conpanies known as Atl as

were made by Picard, his agents, servants or enployees . . ."; "These
statements . . . were designed to mslead creditors, particularly the
Plaintiff"; at sone point after 1997, defendant "conceal ed i nportant

and relevant information fromcreditors”; defendant "provided
information to accountants concerning the financial condition of
Atlas (or one of the Atlas conpani es) which informtion was
materially incorrect”; and he "m slead creditors as to the financi al
condition of hinmself and the conpany."” Conp. Y 17, 21, 22. These
al l egations do not identify specific statements or state when and
where fal se statenents were nmade.

Accordingly, all counts of the conplaint against Mchael C.
Picard, Trustee, and counts three through six against M chael C

Picard individually, are hereby dism ssed w thout prejudice.



Plaintiff nmay attenpt to cure the deficiencies in the present

conplaint identified above by filing an anended conpl aint on or

bef ore Septenber 20, 2004. |If no anmended conplaint is filed by then,

the dism ssal of all counts against Picard as trustee and counts

three through six against Picard individually will be with prejudice.
So ordered.

Dated at Hartford, Connecticut this 18th day of August 2004.

Robert N. Chatigny
United States District Judge



