UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

PRECI OQUS BANKHOLE
Petiti oner

V. . 3:02-CV-00702 (EBB)

| MM GRATI ON and
NATURALI ZATI ON SERVI CE
Respondent

RULI NG ON PETI TI ON FOR HABEAS CORPUS

Petitioner is a native and citizen of N geria. She was
admtted to the United States in 1972 as the spouse of a non-
i mm grant student and her status was adjusted to that of |aw ul
permanent resident in 1984. On June 6, 1996, Petitioner was
convicted in the United States District Court for the Eastern
District of Virginia of: (1) conspiracy to commt noney
| aundering; (2) perjury; and (3) obstruction of justice. She was
sentenced to 63 nonths in prison. Her conviction was affirnmed by
the Court of Appeals for the Fourth Crcuit.

As a result of these convictions, Respondent instituted
renmoval proceedi ngs against Petitioner. She conceded her
removabi lity and sought asylum cancell ation of renoval under the
| Mm gration and Nationality Act ("INA"), 8§ 240(A), famly
hardship relief, w thholding of renoval under INA 8§ 241(B)(3),

and wi t hhol di ng of renoval under the Convention Agai nst



Torture.?/

The I mm gration Judge found that she was not eligible to
remain in the United States on any ground and his decision was
uphel d by the Board of Inmm gration Appeals on April 30, 2002.

Petitioner's initial reason for nonrenovability is that her
mandat ory detention pursuant to INA 8 236(c), 8 U . S.C. § 1226(c),
violates her Fifth Amendnent rights. The clai mhas been nooted
because Petitioner has a final order of renoval against her by
virtue of the Board's April 30, 2002 order. Accordingly, her
detention is governed by 8 U . S.C. 8§ 1231(a), INA § 241(a).

The Board has determ ned that nmandatory detention of
crimnal aliens prior to an admnistratively final decision is
governed by 8 U S.C. 8§ 1226(c) whereas detention of aliens after
a final order is governed by 8 U.S.C. § 1231 (a). Matter of
Joseph, Int. Dec. 3387, 1999 W. 271357 (BI A 1999) (en banc).

Accord Zadvydas v. Davis, 122 S. C. 2491 (2001).

Because she now has a final order of renoval, Petitioner no
| onger is being detained under the statute she seeks to have
decl ared unconstitutional. "[T]he hallmrk of a noot case or

controversy is that the relief sought can no | onger be given or

Y I'n enacti ng the Convention agai nst Torture, Congress specially wote
that the Convention is not a self-executing treaty. As such, a federal court
has no general federal jurisdiction to entertain such a claim See Col unbia
Marine Services, Inc. v. Reffet, Ltd., 861 F.2d 18, 21 (2d Gir.

(1988) (treaty nmust be "sel f-executing” in order to support federal question
jurisdiction pursuant to 28 U S.C. 8§ 1331); Dreyfus v. Von Finck, 534 F.2d 24,
29 (2d Cir. 1976)(sane). Resultingly, this Court may not consider
Petitioner's clai munder the Convention Against Torture.
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is no longer needed." Martin-Trigona v. Schiff, 702 F.2d 380,

386 (2d Cir. 1983). Accordingly, there is no | onger a case or
controversy before this Court on the detention issue, as the
relief she seeks can no | onger be given.
Petitioner next seeks cancellation of her renoval under
I NA 8 240(a). Pursuant to this statute, entitled "Cancell ation
of Renoval ; adjustnent of status", this section applies to an
al i en who:
(1) has been an alien lawfully admtted for
per manent residence for not |ess than
five years:
(2) has resided in the United States
continuously for 7 years after having

been admtted in any status; and

(3) has not been convicted of any aggravated
f el ony.

| NA 8 204A(a), 8 U.S.C. 8§ 1229b (2000).

The imm gration judge properly found that Petitioner was
ineligible for cancellation of renmoval because she had been
convicted of an aggravated felony. This is supported by INS v.
St. Cyr, 533 U.S. 289 (2001)(cancellation of renoval unavail able
to all aliens convicted of aggravated felonies and not just those
i nprisoned for nore than five years).

Petitioner next sought w thhol ding of renoval pursuant to
INA 8 241 (b)(3), 8 U.S.C. § 1231 (b)(3). Like the asylum
statute, the w thholding of renoval statute provides that an

alien convicted of a particularly serious crine is ineligible for



wi t hhol ding of renoval. The only difference in the w thhol di ng
of renoval statute is that the alien nust have been sentenced to
a termof inprisonnent greater than five years for an aggravated
felony conviction. Here, as the Inmm gration Judge noted,
Petitioner has been sentenced to inprisonnent for 63 nonths,
t hereby disqualifying her fromw thdrawal of renpbval. The Court
holds that this was the proper finding, as a matter of |aw
Finally, the Imm gration Judge properly concluded that
Petitioner was not eligible for famly hardship relief, inasnmuch
as she had been convicted of an aggravated felony. See INA §

212(h), 8 U.S.C. 8§ 1182(h). In Jankowski-Burczyk v. INS, 291

F.3d 172 (2d Gr. 2001), the Second Circuit found that | awf ul
permanent aliens convicted of aggravated felonies are ineligible
for Section 212 (h) relief and that prohibiting such relief to
those aliens while allowing it to non-lawful permanent aliens did

not violate equal protection. See also Custodio v. INS, 2002 W

1608329 at *1 (D. Conn. June 28, 2002)(CFD); Barton v. Ashcroft,

2002 W. 1603134 at *1 (D.Conn. June 24, 2002)(GLG).

As to Petitioner's claimfor ineffective assistance of
counsel, such claimmust be brought before the Board initially.
| nasnuch as Petitioner had not exhausted her adm nistrative
remedi es, the Court will not entertain this claim

For each of the reasons set forth herein, the Petition for

Habeas Corpus [Doc. No. 1] is hereby DENIED. The Cerk is



directed to close this case.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of August, 2002.



