UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Dougl as DOBSON
v, E No. 3:99cv2256 (JBA)

THE HARTFORD FI NANCI AL
SERVI CES GROUP, INC., et al.

RULI NG ON ATTORNEYS' FEES PETI TION [# 100]

Plaintiff Douglas Dobson filed this suit on behalf of a
putative class, seeking interest on nonthly long-termdisability
benefit paynments which were w thheld but eventually paid by
defendant Hartford Life and Accident |Insurance Conpany in a |unp
sum Plaintiff sought recovery under two theories, one based on
a claimof breach of the ternms of the disability benefits plan,
under ERI SA, 8 502(a)(1)(B), and one for a breach of fiduciary
duty, under ERISA, 8 502(a)(3). On cross-notions for sunmary
judgnent, the Court granted defendant’s notion with respect to
the ERISA § 502(a)(1)(B) class claimfor interest as a term of
the plan and denied the notion for class certification, but
deni ed defendant’s notion with respect to plaintiff’s individual
claimfor relief under a breach of fiduciary duty theory, under
ERI SA 8 502(a)(3). Following that ruling, the parties stipul ated
to judgnent in plaintiff’s favor on the individual (a)(3) claim
Plaintiff now seeks attorneys’ fees in the anount of $214,528.11
and $12,193.46 in costs. As has occurred with every stage of

this litigation, the availability and anount of fees clained is
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hot |y di sput ed.

A Fees under ERI SA
ERI SA provides that “[i]n any action under this subchapter
by a participant, beneficiary, or fiduciary, the court in
its discretion may allow a reasonable attorney's fee and costs of
action to either party.” 29 US. C 8 1132(g)(1). The Second
Crcuit has directed district courts to consider five factors
when evaluating a request for attorneys' fees and costs under
ERI SA:
(1) the degree of the offending party's cul pability or bad
faith, (2) the ability of the offending party to satisfy an
award of attorney's fees, (3) whether an award of fees would
deter other persons fromacting simlarly under |ike
circunstances, (4) the relative nerits of the parties
positions, and (5) whether the action conferred a common
benefit on a group of pension plan participants.

MIller v. United Wlfare Fund, 72 F.3d 1066, 1074 (2d Cr. 1995)

(quoting Chanbless v. Masters, Mates & Pilots Pension Plan, 815

F.2d 869, 871 (2d Cir. 1987)). The Second G rcuit appears to
have contenpl ated that these factors will be weighed, rather than

applied as a check list. See, e.qg., Lauder v. First UnumlLife

Ins. Co., 284 F.3d 375, 383 (2d Cr. 2002). Here, plaintiff
argues that he has net all five factors, while defendant clains
that only one factor weighs in plaintiff’s favor.!?

First, plaintiff clainms that the “degree of the offending

The second factor, Hartford's ability to pay, is not
di sputed here.



party’s cul pability or bad faith” is satisfied because defendant
stipulated to judgnent on the breach of fiduciary duty claim As
plaintiff notes, this claimwas based on defendant’s unexpl ai ned
decision to cut off plaintiff's disability benefits and
subsequent failure to reinstate those benefits for thirteen

nont hs, notw t hstandi ng evidence in the record before the Court
on summary judgnent that Hartford s nurse eval uator had

determ ned that plaintiff was di sabled under the terns of the
plan three weeks after his benefits were term nated. Although
def endant argues that the adm ssion of liability for a breach of
fiduciary duty is not the sanme as an adm ssion of bad faith,
under the circunstances here, where any explanation has yet to be
given by Hartford for its termnation of benefits, and in |ight
of the evidence in the record before the Court on summary
judgnent, the Court concludes that this factor weighs in
plaintiff’'s favor.?

Next, awarding fees in this case will contribute to
deterring simlar breaches of fiduciary duty. [Individual clains
for disgorgenent of profits on inproperly wthheld benefits are
likely, as here, to result in limted recovery. Absent an award

of fees, fiduciaries could sinply refuse to pay benefits until

2The Court al so disagrees with Hartford s contention that
the issue of bad faith or culpability relates only to its refusal
to pay interest. The disgorgenent of profits during the period
of unreasonabl e delay in paynent of benefits ordered here was
necessary to renedy the unjustified term nation of benefits.
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i mredi ately before a plan participant filed a suit for benefits,
with only mnimal risk of exposure for the disgorgenent of its
profits.® Wiile the central legal issue in this case was the
availability of interest under either 502(a)(1)(B) or 502(a)(3),
Hartford' s handling (or m shandling) of Dobson’s claimgave rise
tothis litigation. Under these circunstances, awarding fees is
necessary to deter plan adm nistrators or fiduciaries from
unjustifiably termnating and then refusing to reinstate

di sability benefits.

The fourth factor, the relative nerits of the parties’
positions, weighs marginally in plaintiff’'s favor. Wile the
Court agrees with plaintiff that Hartford s stipulation to
judgnent in plaintiff’s favor on the breach of fiduciary claim
and failure to offer any defense of its clainms handling does
suggest that plaintiff’s breach of fiduciary duty claimhad
merit, Hartford s stipulation expressly reserves its rights to
appeal the Court’s decision permtting plaintiff to recover under
8 502(a)(3). Further, in light of the recent decisions in

Geat-West Life & Annuity Insurance Co. v. Knudson, ~ U S _ |,

122 S.Ct. 708 (2002), and Dunnigan v. Metropolitan Life Ins. Co.,

277 F.3d 223 (2d Gr. 2002), the scope of the renedies avail able

3Contrary to Hartford s position, awarding fees will not
encourage frivolous suits; fees are awarded only where the
plaintiff prevails. Hartford s argunent conflates the issue of
whet her to award fees at all, the question under Chanbless, with
the issue of the reasonabl eness of the amount of fees clained,
which is discussed in section B, infra.
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under ERI SA may be said to be less than entirely clear.

Finally, although plaintiff did not prevail on his claimfor
class relief, a common benefit can be said to have been conferred
on a larger class by this litigation. This appears to be the
first decision since Knudson hol ding that disgorgenent of profits
earned on wongfully withheld benefits is an equitable renmedy
under ERISA §8 502(a)(3). |If the rule of |aw announced by the
Court in this litigation stands, it will confer a benefit on
other plan participants in plaintiff’s position.

In sunmary, weighing the Chanbless factors, particularly the
need for fees as deterrence under these circunstances, and
bearing in mnd the Second Circuit’s concern that "ERI SA s
attorney's fee provisions nust be liberally construed to protect
the statutory purpose of vindicating retirenment rights, even when
smal | amounts are invol ved," Chanbl ess, 815 F.2d at 872, the
Court concludes that attorneys’ fees are appropriately awarded in

thi s case.

B. Reasonabl e fees

In determ ning “reasonabl e” attorneys’ fees, a |odestar
anmount is calculated fromthe product of a reasonable hourly rate
and the nunber of hours reasonably expended by each attorney.

Hensley v. Eckerhart, 461 U S. 424, 437 (1983). 1In calculating

t he nunber of hours reasonably expended, a court should not

rei nburse “excessive, redundant or otherw se unnecessary” hours,



or hours dedi cated to severabl e unsuccessful clains. 1d. at
434-35. However, fees nmay be awarded for unsuccessful clains
when they are “inextricably intertw ned” and “invol ve a common
core of facts or are based on related |legal theories.” Reed v.

AW Lawence & Co., 95 F. 3d 1170, 1183 (2d Cr. 1996).

Once cal cul ated, the | odestar anount nmay be nodified based
on equitable “considerations that nay |lead the district court to
adj ust the fee upward or downward, including the inportant factor
of the ‘results obtained.”” Hensley, 461 U S. at 434 (noting
that nost of these “factors usually are subsumed within the
initial calculation of hours reasonably expended at a reasonabl e

hourly rate.”).

1. Reasonabl e rate

Plaintiff seeks $425 per hour for M. Lew s, $375 per hour
for M. Feinberg, $300 per hour for M. DeBofsky, and $325 per
hour for Ms. de Tol edo. Defendant chall enges the reasonabl eness
of M. Lewis’ $425 hourly rate and M. Feinberg’ s $375 rate,
arguing that the prevailing rate of ERISA litigators in
Connecticut, rather than San Franci sco Bay area, nust be
considered in assessing whether the rate charged is reasonabl e.
As a general rule, a reasonable hourly rate should be “in line
with those [rates] prevailing in the conmmunity for simlar
services by |lawers of reasonably conparable skill, experience,

and reputation.” Blumv. Stenson, 465 U S. 886, 896 n. 11
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(1984); accord Luciano v. Osten Corp., 109 F.3d 111, 115 (2d

Cr. 1997). However, the Second Crcuit has recogni zed that
exceptions to this general rule “have been nmade upon a show ng
that the special expertise of counsel froma different district

is required.” Polk v. New York State Dep’'t of Correctiona

Servs., 722 F.2d 23, 24 (2d Cir. 1983).

Wil e the Court agrees that $425 per hour is high for
Connecticut, the affidavits submtted by plaintiff’s counsel have
shown that they have a nationw de ERI SA practice and sone degree
of special expertise is necessary for conplex ERISA [itigation.
Accordingly, in light of the subm ssions of Attorneys Mukawsher,
de Tol edo and Tucci, the Court finds that Attorney Lewi s should
be conpensated at $395 per hour and Attorney Feinberg at $350 per

hour . 4

2. Reasonabl e hours expended
Prelimnarily, the Court observes that the clainms at issue
here invol ved novel |egal theories, extensive briefing on both
nmotions to dismss, cross notions for sunmmary judgnment and
suppl enmental briefing foll owi ng the decisions in Dunnigan and
Knudson. In addition, because of defendant’s extrenely

“vigorous” litigation approach, the Court anticipated an

“The Court has al so considered the affidavit of Lissa Paris,
filed in support of defendant’s opposition, but concludes that
t he $265 per hour charged by Ms. Paris is low for an attorney
wi th her expertise and experience in this community, and that her
expertise is not exclusively in the ERI SA area.
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attorneys’ fee claimof substantial proportions. Defendants
“cannot litigate tenaciously and then be heard to conpl ain about
the tinme necessarily spent by the plaintiff in response.” Gty

of Riverside v. Rivera, 477 U S. 561, 580 n. 11 (1986).°

However, the Court cannot ignore plaintiff’s |lack of success
on the (a)(1)(B) class claim which required very different
di scovery than the successful breach of fiduciary duty claim
While the relief sought under the 8 502(a)(1)(B) claimwas
simlar to that sought under 8 502(a)(3), these were clearly
distinct |l egal theories - one resting on defendant’s m sconduct
and the other on plaintiff’s theory of plan interpretation. Cf.

Kirsch v. Fleet Street, Ltd., 148 F.3d 149, 173 (2d Gr. 1998).

Al t hough the Court appreciates that counsel have already
reduced the tine clainmed by the approximately $31,000 as tine
spent exclusively and identifiably on the class certification and
ERI SA 8 502(a)(1)(B) claim the nature of the tinme records
submtted here claimng tinme for work on the sunmary judgnent
briefing in general convinces the Court that sone further

reduction in time is necessary to account for plaintiff’s

I ndeed, as an exanple, the ex gratia § 502(a)(3) class
claimargued by plaintiff on sunmmary judgnent becane an issue in
the case only after defendant noved for summary judgnent in part
on the ground that plaintiff had failed to exhaust his
adm ni strative renedi es by applying for interest under that
“policy.” Wiile the Court ultimately rejected both theories,
defendant’ s | at e-advanced theory of a “policy” of awarding
interest provided plaintiff with a reasonabl e basis for advancing
a class claimfor breach of fiduciary duty based on the failure
to informclass nenbers of that claimed policy.
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somewhat |imted success, although the Court disagrees with
def endant that the reduction should be significantly nore than
50% First, the successful (a)(3) claimrequired nore
substanti al supplenental briefing follow ng the Supreme Court’s
Knudson decision than did the (a)(1)(B) claim In addition, that
claimrequired additional discovery directed to defendant’s
clains handling, as opposed to sinply a natter of |egal
interpretation of the terns of the Plan, at issue under the
(a)(1)(B) class claim Under these circunstances, awarding
plaintiff 60% of the hours billed by Attorneys Lewis and Fei nberg
wi |l account for plaintiff’s limted success as well as the
overal |l increased conplexity of the successful claim?®

On agreenent of plaintiff, the Court will also reduce al
travel time claimed for M. Lewis by 50% resulting in a
reduction of an additional 49 hours.” Plaintiff’s counsel also
claimto have elimnated 14.4 hours of M. Feinberg' s tine and

2.1 hours of M. Lewis’s tine as all tinme for which the entries

The tinme billed by these two attorneys represents a
significant majority of the tinme billed in this case: 545.65
hours out of a total of 620.3 hours. Accordingly, the Court wll
not reduce the hours clained by the other attorneys.

"The Court has reduced the tine for travel to the April 25
settlement conference by only 50% rather than discounting it in
the entirety as defendant sought. While the Magi strate Judge
presi ding over the settlenent conference permtted counsel to
participate tel ephonically, this District has historically placed
significant inportance on physical presence at settlenent
conferences, and the Court will not second-guess plaintiff’s
counsel s determ nation that attendance in person could be nore
producti ve.



are insufficiently clear to permt neaningful review (e.qg.,
“letter to attorney,” “letter to co-counsel,” “tel ephone call to
attorney,” “prepare for neeting”). Based on the Court’s review
of the attached tinmesheets, an additional 1.4 hours of M.
Feinberg’s tine and 0.9 hours of M. Lewis’ tine also nust be

el im nated under this theory. However, the Court finds that as
the vast majority of the entries are adequately detailed, no
across the board reduction is warranted.

In conclusion, the Court finds that plaintiff is entitled to
attorneys’ fees for the follow ng hours: 139.3 hours for Attorney
Fei nberg and 136.79 hours for Attorney Lewis, as well as the
hours clainmed by the other attorneys at the firmof Sigman, Lew s

and Fei nberg, Attorney DeBofsky’'s office and Attorney de Tol edo.

C Cal cul ation of | odestar

In light of the reduction in the nunber of hours above, the
Court will not further reduce the | odestar anount. Plaintiff is
entitled to attorneys’ fees as follows: $108, 866.52 for work
performed by Signman, Lewis & Feinberg; $1,478.00 for work
performed by Casper & de Tol edo; and $9, 330. 00 for work perforned
by Dal ey, DeBofsky & Bryant.
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D. Concl usi on
Plaintiff’s notion for attorneys’ fees and costs is GRANTED
IN PART. Plaintiff is awarded attorneys’ fees in the anmount of

$119,674.52 and costs in the anount of $12, 193. 46.

I T 1S SO ORDERED

/s/

Janet Bond Arterton, U. S.D.J.

Dated at New Haven, Connecticut, this 2" day of August, 2002.
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