UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Rl VER BEND ASSCCI ATES | NC. AND : 3:04CVv467 (WAE)
GRI FFI N LAND & NURSERI ES, | NC.,

Plaintiffs,
V.

CONSERVATI ON COVM SSI ON/ | NLAND

WETLANDS AND WATERCOURSES AGENCY

OF THE TOAN OF SI MSBURY, ET AL.
Def endant s

RULI NG ON PLAI NTI FES' MOTI ON FOR REMAND
AND AWARD OF ATTORNEYS' FEES AND COSTS

This action arises in connection with a plan by the
plaintiffs River Bend Associates Inc. and Giffin Land &
Nurseries, Inc. (collectively “River Bend”) to build a 298
home community on 363 acres in North Sinsbury, and the
subsequent deni al by the defendant Conservation
Comm ssi on/ 1 nl and Wetl ands and WAt er cour ses Agency of the Town
of Simsbury (“Conm ssion”) of a permt which would have
al l owed River Bend to conduct three regul ated activities in or
near inland wetlands. River Bend appeal ed the denial of the
permt in the Superior Court of the State of Connecticut,
Judicial District of Hartford. The Conm ssion renoved the
action to this Court on March 18, 2004.

For the reasons set forth below, the plaintiffs’ notion
for remand will be granted, and the award for attorneys’ costs
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and fees will be deni ed.

DI SCUSSI ON
On a notion to remand, the court construes all factual
al l egations in favor of the party seeking the remand.

Metropolitan Property & Casualty Ins. Co. v. J.C. Penney

Casualty Ins. Co., 780 F.Supp. 885, 887 (D.Conn. 1991).

Moreover, it is well settled that defendants, as the parties

renoving the action to federal court, have the burden of

establishing federal jurisdiction. WIson v. Republic lron &
Steel Co., 257 U.S. 92, 97 (1921). Unless the balance is
strongly in favor of the defendant, the plaintiff's choice of

forum should rarely be disturbed. Gulf G| Corp. v. Glbert,

330 U.S. 501, 508 (1947). This presunption in favor of the
plaintiff's choice of forumis especially inportant when the

def endant resides in the chosen forum Florian v. Danaher

Corp. and SNAP-ON Tools Co., 2001 W 1504493, *2 (D. Conn.

2001).
The rel evant statute governing this action is 28 U S.C
8§ 1441, which states in pertinent part that

(a) except as otherw se expressly provided by Act of
Congress, any civil action brought in a State court
of which the district courts of the United States
have original jurisdiction, nay be renoved by the
def endant or defendants, to the district court of
the United States for the district and division
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enbraci ng the place where such action is pending;

and (c) whenever a separate and i ndependent claim or
cause of action within the jurisdiction conferred by
section 1331 of this title is joined with one or

nore non-renovabl e clains or causes of action, the
entire case may be renpved and the district court

may determne all issues therein, or, inits

di scretion, may remand all matters in which State
Law predom nat es.

In addition, “in light of the congressional intent to

restrict federal court jurisdiction, as well as the inportance
of preserving the independence of state governnents, federa
courts construe the renmoval statute narrowly, resolving any

doubts against renovability.” Somyo v. J. Lu-Rob Enters.,

Inc., 932 F.2d 1043, 1045-46 (2d Cir. 1991).

Ri ver Bend's one count conplaint alleges that the deni al
of the permit was illegal under state law for a variety of
procedural and substantive reasons. River Bend al so states
that its conplaint includes collateral allegations that in
rendering its illegal decision, the Comm ssion violated River
Bend’'s state and federal due process and equal protection
rights.

Because River Bend all eges violations of the United
States Constitution in its conplaint, the Comm ssion was
within its rights to renove the action to this Court under §
1441, as the district courts of the United States have

original jurisdiction in such matters. However, after a



t horough review of the matter, the Court finds that this
action is predomnantly a state law issue, and in its
di scretion, pursuant to 28 U.S.C. § 1441(c), the Court wll
remand the action back to the Superior Court of the State of
Connecticut. The Court does not question that the Comm ssion
properly renoved this action on the basis of federal question.
However, the Court will adhere to the standards set forth
above, and in the interest of judicial efficiency and respect
for the plaintiff’s choice of forum wll refrain from
exercising jurisdiction in this matter. Because the Court
does not find inmproper renoval, the plaintiff’s notion for
attorneys’ fees and costs will be denied.
CONCLUSI ON

For the reasons set forth above, the plaintiff’s notion
to remand (Doc. #13) is hereby GRANTED. The plaintiff’s
notion for attorneys’ costs and fees (Doc. #13) is hereby
DENI ED

SO ORDERED this 27th day of July, 2004, at Bridgeport,

Connecti cut .

! s/

WARREN W EG NTON, Senior U. S. District

Judge






