UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
SERGUEI BOTCHENKO,
Petitioner,
V. . CASE NO. 3:04CV532 (RNOC)

| MM GRATI ON AND NATURALI ZATI ON . )
SERVI CE, :

Respondent .

ORDER _AND RULI NG

Ser guei Botchenko, acitizen of Russia, faces afinal order of
renmoval based on his felony convictions for |arceny and forgery.

Proceeding pro se andin form pauperis, he brings this habeas petition

pursuant to 28 U.S. C. 8§ 2241. He seeks relief fromrenoval on a nunber
of grounds, including his asyl ee status (whi ch was grant ed before he
was convicted), hisinability towork dueto permanent disabilities,
and his fear of being returned to Russia. He also challenges the
validity of the convictions underlyingthe renoval order, claimnng
t hat, al t hough he was i nnocent of the charges, he pl eaded guilty on
t he advi ce of hi s public defender, who failedtoinformhimthat the
convictions would lead to his removal to Russia. Last week,
petitioner's renoval was stayed to provide the court with an
opportunity to consider the i ssues presented by the case. For the
reasons that follow, thestayisliftedandthe petitionis dism ssed.

Petitioner cannot avoi d renoval unl ess his felony convictions are



i nval i dated. Hi s habeas petition does not provide a vehicle for
attacki ng the convi cti ons, however, becauseit was filedtoolate. To
obt ai n habeas relief inthis court withregardto his convictions,
petitioner hadtofile his petitionwthinoneyear fromthe date the
convi ctions becane final or the factual basis for attacking thembecane
known. Hi s convictions becanme final in August 2002, and the fi nal
order of renoval based on those convi ctions was i ssued on February 5,
2003. Petitioner didnot filethis habeas petitionuntil March 31,
2004, after the one year period expired.

Petitioner couldstill fileapetitionfor habeasrelief instate
court. To get the convictions set aside there, he woul d have t o show
bot h t hat hi s counsel's perfornmance fell bel owan objective standard of
reasonabl eness, and that, were it not for his counsel’s failureto
provi de ef fecti ve assi stance, he woul d not have pl eaded guilty. Onthe
record before this court, whichincludes the affidavit underlying
petitioner’s arrest, and the transcript of his guilty pl ea proceedi ng,
it is doubtful that petitioner could make either show ng.

Accordingly, thestayislifted andthe petitionis dism ssed.

So ordered this 13th day of July 2004.

Robert N. Chatigny
United States District Judge



