UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Barbara WGE N and Marci e

WGGI N, plaintiffs,

V. . 3:02cv809( JBA)
BRI DGEPORT HOSPI TAL, | NC.

and MEDSPAN, | NC.,

def endant s.

Rul i ng on Defendant Medspan’s Mdtion to Dismss [Doc. #16] and
Def endant Bridgeport’s Mdtion to Dism ss [Doc. #19]

For the reasons set forth bel ow, defendants’ notions to
dism ss [Doc. ## 16 & 19] pursuant to Fed. R Civ. P. 12(b)(6)

are GRANTED

| . Procedural and Factual Background!

By conpl aint signed April 12, 2002, plaintiffs Barbara
W ggin ("Barbara”) and Marcie Wggin ("Marcie") comenced the
present suit in Connecticut Superior Court, alleging five

state | aw causes of action (breach of contract, breach of duty

1 Because defendants’ notions are brought under Fed. R Civ. P.
12(b)(6) (failure to state a clai mupon which relief can be granted), al
wel | - pl eaded al |l egations of plaintiffs’ amended conplaint are accepted as
true, see Hishon v. King & Spalding, 467 U.S. 69, 73 (1984), and the Court’s
consideration is limted to the allegations of the amended conpl ai nt,
docunents incorporated in it by reference, see Brass v. Am Film Techs. Inc.
987 F.2d 142, 150 (2d Cir. 1993); see also Kramer v. Tine Warner lnc., 937
F.2d 767, 773-74 (2d Cir. 1991), and itens appearing in the record of this
case, see 5A Charles Alan Wight & Arthur R MIler, Federal Practice and
Procedure § 1357 at 299 (2d ed. 1990); 1 Weinstein's Federal Evidence 8§
201.12[3] (2d ed. 2003).




of good faith and fair dealing, violation of Connecti cut
Unfair Trade Practices Act, negligent m srepresentation, and
unj ust enrichnment) in connection with the failure of

def endants Bridgeport Hospital, Inc. ("BH') and MedSpan, Inc.
("MedSpan") to reinburse expenditures for medical care
provided to Marcie and allegedly covered under the terns of
Barbara' s health insurance contract with her enpl oyer BH

On May 10, 2002, defendants renoved the case to this
Court, invoking federal question jurisdiction under 28 U.S.C.
8§ 1331 on the grounds that Barbara s heath insurance coverage
was through BH s group health plan as adm ni stered by MedSpan
and that such plan constituted an enpl oyee wel fare benefit
pl an subject to the Enpl oyee Retirenment |Incone Security Act of
1974, 88 Stat. 832, as anended, 29 U S.C. 8§ 1001 et seq.
("ERISA"). Plaintiffs did not nove to remand.

On July 15, 2002, the Court held a tel ephonic pre-filing
conference to discuss, anong other things, whether the five
state | aw causes of action pleaded by plaintiffs were subject
to dism ssal by operation of 29 U S.C. § 1144(a),? the

preenpti on provision of ERISA. Plaintiffs’ counsel was given

2 "Except as provided in subsection (b) of this section, the provisions

of this subchapter and subchapter 111 of this chapter shall supersede any and
all State laws insofar as they may now or hereafter relate to any enpl oyee
benefit plan described in section 1003(a) of this title and not exenpt under
section 1003(b) of this title. This section shall take effect on January 1,
1975. "



| eave to anmend, and, on August 6, 2002, filed an anended
conplaint alleging only four counts (fraudul ent inducenent,
fraudul ent m srepresentati on, breach of fiduciary duty, and
"common | aw') and principally seeking "nmedical and health

i nsurance rei nbursenment for a nedical condition which
[plaintiffs were] told was covered under [plaintiffs'] health
i nsurance coverage and ot her damages due [plaintiffs]."
Nowhere in the anended conplaint is there any nention of or
reference to ERI SA, any other statutory provision, or any
federal cause of action.

Al t hough styled differently, the first, second, and
fourth counts (respectively for fraudul ent inducenent,
fraudul ent m srepresentati on, and "conmon | aw') are
essentially based on identical allegations: Barbara, enployed
as a registered staff nurse at BH, contracted for health and
medi cal benefits under a plan for BH s enpl oyees adm ni stered
by MedSpan; defendants’ subsequent refusal to reinburse the
costs of a specific kind of nedical care provided to Marcie
(who was covered under Barbara' s insurance) reveal ed that
Bar bara had been fraudulently induced both initially to accept
t he coverage and subsequently to obtain the care for Marcie;
the initial m srepresentations were contained in defendants’

st andardi zed materials and led plaintiffs to believe that the



type of care Marcie |ater required would be covered by the
heal th and nedi cal services avail able through MedSpan; the

| ater misrepresentations were defendants’ authorization and
pre-certification of Marcie's care, even while intending (as
denonstrated by the subsequent denial of benefits) not to pay
for such care.

VWhile the third count (breach of fiduciary duty) arises
fromthe same factual nucleus as plaintiffs’ other three
causes of action, the allegations enphasize vari ous
deficiencies related to defendants’ processing of Marcie’'s
claimfor reinbursenent, including failure to provi de adequate
and/or legitimte explanations for the denial of the
rei mhursenent, and failing to provide sufficient information
and procedures to ensure that plaintiffs’ clains for
rei mbursenment woul d be properly considered, both initially and
in the appeal s process.

Presently pending are defendants’ notions for disn ssal
pursuant to Fed. R Civ. P. 12(b)(6). Plaintiffs have not

filed responses, which were due Septenber 10, 2002.

1. Discussion
The gravanmen of plaintiffs’ clainms is that they were

fraudulently msled to believe that the health care insurance



provi ded under BH s plan for its enployees would and did cover
Marcie's specific medical costs. There is thus little doubt
t hat such plan constitutes an "enpl oyee benefit plan" as

defined in 29 U S.C. 8 1002(3). See Cicio v. Does 1-8, 321

F.3d 83, 87 and n.3 (2d Cir. 2003). As such, the preenption
provision of 29 U . S.C. 8 1144(a) is applicable.

In Cicio, the Second Circuit recently held that where, as
here, a plaintiff’s state law clains of m srepresentation or
fraud concern the existence of benefits under an enpl oyee
benefit plan, such clains are conpletely preenpted under ERI SA
and thus necessarily conflict preenpted and subject to

di sm ssal under Fed. R Civ. P. 12(b)(6). See Cicio, 321 F.3d

at 92-94 & 96-97; see also Giggs v. E. 1. Dupont de Nemours &

Co., 237 F.3d 371, 378 (4!" Cir. 2001). Accordingly, counts
one, two, and four of plaintiff’s anended conpl ai nt nust be
di sm ssed.

Wth respect to count three, the Court believes the
al l egations are properly construed as a comon | aw cause of
action for breach of fiduciary duty. Not only does the
conplaint fail to nmention ERISA or any other statutory
provi sion or federal cause of action, but such om ssion
appears intentional in light of the Court’s having invited

plaintiffs to re-plead in the face of defendants’ charge that



the clains in plaintiffs’ initial conplaint were subject to
ERI SA preenption. Accordingly, as the procedural deficiencies
all eged in count three relate to negligent or bad faith
processing of Marcie's claimfor reinbursement of nedical
costs, that count is preenpted by 29 U S.C. 8§ 1144(a) and nust

be di sm ssed. See Pilot Life Ins. Co. v. Dedeaux, 481 U.S.

41, 43 & 47-48 (1987); Cannon v. Group Health Service of

Okl ahoma, Inc., 77 F.3d 1270, 1273-74 (10'M Cir. 1996).3

[11. Concl usi on

For the foregoing reasons, defendants’ notions to dismn ss
[ Doc. ## 16 & 19] are GRANTED. The Clerk is directed to close

this case.

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this 20" day of June, 2003.

3 The Court notes that plaintiffs may have been able to replead their
breach of fiduciary cause of action as a claimfor equitable relief under 29
U S C 8§ 1132(a)(3)(B). However, having elected to proceed under a comon | aw
theory, count three is preenpted and nust be di sm ssed.
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