UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF ANMERI CA,
ex rel. WALTER M DRAKE,
Plaintiff,
V. : No. 3:94-CV-963( EBB)
NORDEN SYSTEMS, | NC., and

UNI TED TECHNOLOGI ES CORP. ,
Def endant s.

RULI NG ON RELATOR S MOTI ON TO ALTER OR AMEND AND/ OR
FOR RELI EF FROM JUDGVENT AND FOR AN EVI DENTI ARY HEARI NG

Rel ator Walter M Drake (“Drake”) noves this Court,
pursuant to Fed. R Civ. P. Rule 59(e) and Rule 60(b), to
alter or anmend and/or for relief, in whole or in part, from
the judgnent entered on February 21, 2003 dism ssing all of
Drake’s clainms. Drake also noves for an evidentiary hearing
in connection with the Court’s determ nation of his Mdtion to
Alter or Amend and/or for Relief from Judgnent. For the
reasons di scussed below, Drake’ s notions [Doc. No. 142; Doc.
No. 143] are DEN ED

BACKGROUND

The Court sets forth herein only those facts necessary to
an understandi ng of the issues raised in, and the decisions
rendered on, the present notions. Briefly, the facts of this
case as they pertain to the pending notions are as follows.

The Court ordered Drake to file a third anmended conpl ai nt

within sixty (60) days of the Court’s August 24, 2000 ruling.



Drake failed to file anything for seventeen (17) nonths. On
January 31, 2002, the Clerk’s office issued, pursuant to the
Local Rules, a Rule 16(a) Notice to Counsel for |ack of
prosecution. Shortly thereafter, Drake filed a response to
the Rule 16 Notice as well as his belated third anended
conplaint. Defendants United Technol ogi es Corporation and
Norden Systens, Inc. (collectively “Defendants”) subsequently
filed a notion under Rules 12(f) and 41(b) of the Fed. R Civ.
P., and the Local Rules of this Court, to strike Drake's third
amended conplaint and to dismss this case with prejudice. On
February 19, 2003, following a status conference in chanbers
and responsive pleadings, the Court granted Defendants’ notion
and dism ssed this case with prejudice. The Clerk of the
Court entered judgnent in this matter on February 21, 2003.
Drake then tinely filed his present notions.
STANDARD

The standard for granting a notion to alter or anend a
j udgnment under Rule 59(e) “is strict, and reconsideration wl|
generally be denied unless the noving party can point to
controlling decisions or data that the court overl ooked--
matters, in other words, that m ght reasonably be expected to

alter the conclusion reached by the court.” Shrader v. CSX

Transp. Inc., 70 F.3d 255, 257 (2d. Cir. 1997). “[A] nption




to reconsi der should not be granted where the nobving party
seeks solely to relitigate old issues.” |1d. Moreover,
parties may not address facts, issues, or argunents not

previously presented to the court, see Walsh v. MGee, 918

F. Supp. 107, 110 (S.D.N.Y. 1996), nor “reargue those issues

al ready considered.” 1n re Houbigant, Inc., 914 F. Supp. 997,

1001 (S.D.N. Y. 1996). Rather, a notion under Rule 59(e)
“provides the Court with an opportunity to correct manifest
errors of law or fact, hear newly di scovered evidence,
consider a change in the applicable | aw or prevent nmanifest

injustice.” U.S. Titan, Inc. v. Guangzhou Zhen Hua Shi ppi ng

Co., Ltd., 182 F.R D. 97, 100 (S.D.N. Y. 1998).

Rul e 60(b) provides relief froma final judgnent for,

inter alia, m stake, inadvertence, surprise, excusable

negl ect, or any other reason justifying relief fromthe
operation of the judgnent. See Fed. R Civ. P. 60(b)(1),(5).
Rel i ef under Rule 60(b) may be granted only in “extraordinary

circumstances.” See Ackermann v. United States, 340 U.S. 193,

199-202 (1950); United States v. Bank of New York, 14 F.3d
756, 759 (2d Cir. 1994). A motion for reconsideration under
Rul e 60(b) is the opportunity for the Court to correct

mani fest errors of law or fact and to review newy discovered

evidence or to review a prior decision when there has been a



change in the law. See Harsco Corp. v. Zlotnicki, 779 F.2d

906, 909 (3d Cir. 1985).
The Court’s rulings on notions pursuant to both Rule 59
and Rule 60(b) are commtted to the sound discretion of the

Court. See In re Lawence, 293 F.3d 615, 624-25 (2d Cir.

2002) (noting “well-settled rule that [appellate court]
review[s] dism ssal of a Rule 60(b) nmotion by a district court

for abuse of discretion”); MCarthy v. Manson, 714 F.2d 234,

237 (2d Cir. 1983) (holding that Rule 59 notion “will not be
overturned on appeal absent an abuse of discretion”).

DI SCUSSI ON

Drake does not cite to any change in controlling | aw or
submt any newly di scovered evidence. Thus, under Rule 59(e),
amending or altering the Court’s earlier ruling is appropriate
only if Drake can point to clear error or the need to prevent
mani fest injustice. In attenpting to do so, Drake submts
what he | abels “the type of data which justifies
reconsi deration of the Court’s prior Ruling,” to wt,
“detail ed evidence . . . concerning the continued availability
at trial of w tnesses and docunments material to defendants’
def ense of each of relator’s clainms in this action . . . .~
Rel ator’s Menorandum i n Support of Mdtion to Alter or Anend

and/ or for Relief from Judgment at 38. Drake al so contends



that the Court “m sapprehended” certain factual nmatters
involved in this matter

Through the subm ssion of this data, and based on his
claimthat the Court m sapprehended the data previously
provi ded, Drake contends that the Court erroneously found that
the defendants were actually prejudiced as a result of Drake’'s
failure to prosecute.

The Court rejects Drake's suggestion that the “detail ed
evi dence” now provided sheds new |light on the issues already
presented to and deci ded upon by the Court. What Drake offers
now i s not “new’ evidence. Mbreover, because Drake s earlier
pl eadings in this matter extensively detailed the discovery
al ready conducted, the Court had, at the time of its February
ruling, a clear understanding of the pertinent facts and
i ssues.

| ndeed, contrary to Drake’s suggestion, the Court did not
overl ook or m sapprehend the facts involved in this nmatter.

As the Court stated in its earlier ruling, Drake's del ay
actually prejudiced the defendants in their ability to defend
thenselves in this matter. That Drake points to the

avai lability of trial wi tnesses and docunents naterial to the
def endants’ defense does not avoid the Court’'s earlier

findi ng.



Furthernmore, notw thstanding the Court’s all eged
“m sapprehension” of the facts in question, the Court’s
February 19, 2003 Ruling found that prejudice was presuned
from Drake’ s unreasonabl e delay. Actual prejudice, although
found to exist, was not a necessary finding in support of the
Court’s dism ssal of this lawsuit. Thus, while Drake suggests
that the Court “m sapprehended” the facts in question when
det erm ni ng whet her actual prejudice existed, the Court need
not even revisit those facts because prejudice was presuned
from Drake’ s unreasonabl e del ay.

On the issue of presumed prejudice, Drake suggests that
the Court failed to consider case |law that supports a
“rebuttable presunption” rule in cases where prejudice is
presunmed due to an unreasonabl e del ay. Because the Second
Circuit holds that prejudice can be presuned due to

unreasonabl e del ay, see Peart v. City of New York, 992 F.2d

458, 462 (2d Cir. 1993); Lyell Theatre Corp. v. Loews Corp.,

682 F2d. 37, 42 (2d Cir. 1982), and because the Court

hesitates to enbrace Drake’s readi ng of Sout hwest Marine |nc.



v. Danzig, 217 F.3d 1128 (9t" Cir. 2000),! the Court rejects
this argunment.

Drake al so clainms that the Court failed to consider the
possi bl e sanction of dism ssing only those clainms that were
actually affected by the delay in filing Drake’s third anmended
conplaint. Drake suggests that “the description of his clains
and avail abl e evidence now before the Court affords the Court
a basis . . . to tailor its sanction appropriately only to
t hose cl ai ns where defendants have been prejudiced . . . .~
Drake’'s Reply at 9. Such a proposed alternative renmedy was
curiously not heretofore suggested by Drake. Neverthel ess,
the Court stands by its earlier finding that, because of the
prejudice that flows from Drake s delay, the Court finds that
no | esser sanction would adequately suffice here.

Lastly, the Court also rejects Drake s request for an
evidentiary hearing, which was al so never before sought by

Drake. The facts in dispute were extensively detailed in the

! Dr ake suggests that Southwest Marine supports the
argunment that prejudice presuned from unreasonable delay is
rebuttable. However, the Court in Southwest Marine held that
“[ Sout hwest’ s] failure to show the del ay was unreasonabl e nade
t he presunption of prejudice rebuttable and, in turn, mde
Sout hwest’s failure to show actual prejudice a proper basis
for the district court’s denial of the motion.” 217 F.3d at
1138 (enphasis added). Here, of course, Drake' s seventeen-
mont h del ay was deened unreasonable. Thus, even under
Soutwest Marine, it appears that the presunption of prejudice
found here is not rebuttable.




pre-di sm ssal pleadings, and an evidentiary hearing would add
little, if anything, to the Court’'s final analysis.

CONCLUSI ON

I n conclusion, Drake has failed to carry his burden under
either Rule 59(e) or Rule 60(b). The Court overl ooked neit her
controlling decisions nor data that m ght reasonably be
expected to alter or amend the ruling to dism ss previously
reached by the Court. Simlarly, the Court does not find
“extraordinary circumstances” justifying relief fromthe
operation of the judgnment. Thus, the Court hereby DEN ES
Drake’s nmotion to alter or amend and/or for relief from
judgment [Doc. No. 142], as well DEN ES Drake’s notion for an

evidentiary hearing [Doc. No. 143].

SO ORDERED.
ELLEN BREE BURNS
SENI OR DI STRI CT JUDGE
Dat ed at New Haven, Connecticut, this day of June, 2003.



