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RULING ON PETITION FOR WRIT OF HABEAS CORPUS

Warren Ray Patterson (“Patterson”) petitioned this court, pro-se, for awrit of habeas corpus.
On August 25, 2003, the court ordered a stay of Patterson’ s deportation pending resolution of his
petition. The government responded to the petition, arguing that the court lacks jurisdiction to hear
Petterson’s clam. On May 17, 2004, the court ruled that it had jurisdiction and asked the government
to supplement the record of Patterson’s prior proceedings. The government complied and aso filed an
additiona memorandum of law in support of its motion in oppogtion to the petition. For the reasons st
forth below the government’s motion is granted.
l. Background

On April 9, 1992, Patterson was ordered deported on the grounds that he had two convictions
for sadle of controlled substances and three convictions for possession of controlled substances.
Subsequently, two of the possession convictions were vacated, and Patterson moved to reopen his
immigration proceedings on that basis. The motion was granted, and a date for a new deportation
hearing was set. On the day of the hearing, Patterson’s lawyer was in attendance, but Patterson was

not. The Immigration Judge ordered Patterson deported in absentia and, on June 22, 1998, Petterson



was deported to Jamaica.

On January 12, 2000, Patterson attempted to reenter the United States with a fal se passport.
He was denied admission and paroled into the country for prasecution. Prior to trid for hisillegd
reentry, Patterson moved to reopen his earlier immigration proceedings, arguing that his lawyer had
never informed him of the date of his second hearing. The Immigration Judge denied the motion, and, in
October 2000, the BIA dismissed the apped.

On May 21, 2002, in the Digtrict of New Jersey, Petterson was convicted of illega reentry
into the United States in violation of 8 U.S.C. § 1326 and sentenced to 52 months' incarceration.

On August 8, 2003, another remova hearing was held and, on August 28, 2003, the
immigration court ordered Patterson deported, pursuant to section 212(a)(9)(A)(ii) of the Immigration
and Nationdlity Act (“INA”), as an dien who seeks admisson within ten years of the date of a previous
deportation or remova under section 240. Theimmigration court, in reaching its decison, relied on the
fact that Patterson had been convicted for illegd reentry. Patterson appealed to the BIA, which, on
February 6, 2004, affirmed without opinion the immigration court’s decision.

. Discussion

Petterson argues that his 1998 deportation was improper because his lawyer never notified him
of the hearing date. That error, he contends, led to his crimina conviction and to his current order of
remova, and so, he must be alowed to reopen that proceeding to undo the harm that has been done
him.

The short answer to Petterson’s argument is that his clam ismoot. Reopening his 1998

immigration proceeding will not aval him because he is subject to a more recent order of remova on
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separate grounds. Thus, even were | to grant him rdlief on his 1998 petition, he would still be
deportable because of his 2003 order of remova on the bass of his illega reentry to the country.
When acourt cannot grant any effectud relief to a prevailing party then the caseismoot. Inre

Kurtzman, 194 F.3d 54, 58 (2d Cir. 1999).

The longer answer isthat, even if Patterson is correct that the source of any injustice done to
him isultimately hisinitia deportation hearing, a motion to reopen does not, under the circumstances of
this case, provide avehicle for relief. Until he was deported, Patterson could, of course, have filed a
petition with this court. Once he had been deported, had reentered the country, and was charged with
illegd re-entry, his next option was not — as he has done —to file this petition; he instead should have
collateraly chalenged hisremova order in his crimina proceeding? and, if necessary, pursued the issue
on gpped.

The record is unclear whether Patterson attempted to attack his deportation order at trial.® If

he did collaterdly attack hisremova order, then the Digtrict Court for the Digtrict of New Jersey ruled

! Assuming he had aclaim that this court has jurisdiction to hear. See Cacano-Martinez v.
I.N.S., 232 F.3d 328, 342 (2d Cir. 2000).

2 A collaterd attack of an underlying deportation order is permissiblein anillegd re-entry
proceeding provided the defendant can show: (1) he exhausted any adminigtrative remedies that may
have been available to seek relief againgt the order; (2) the deportation proceedings at which the order
was issued improperly deprived him of the opportunity for judicid review; and (3) the entry of the order
was fundamentally unfair. 8 U.S.C. § 1326(d).

3 1t is even unclear whether Patterson went to trial or pleaded guilty. Of course, if he pleaded
guilty then his petition is barred a fortiori. United Statesv. Tejeda-Campusano, 8 Fed. Appx. 71 (2d
Cir. 2001) (unpublished summary order) (“The vdidity of the underlying deportation proceeding may
not be challenged after avaid guilty plea has been entered, unless the defects are jurisdictiona.”) (citing
Lebowitz v. United States, 877 F. 2d 207 (2d Cir. 1989)).
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on the merits of his clam of improper removd; if it committed error, Patterson’s avenue of gpped was
to the Third Circuit. If Patterson did not collateraly attack his remova order, then he missed that
opportunity. In ether event, the opportunity —whether seized or not — has passed. His conviction for
illegd entry led to his current order of removd, and no ruling of mine on the propriety of hisinitia
remova hearing can change that result.

For the aforementioned reasons, Petterson’s Petition for Writ of Habeas Corpus (doc. #1) is

DENIED and the Stay of Deportation (doc. # 2) currently in effect isVACATED.

It is so ordered.
Dated at Bridgeport, Connecticut, this 15th day of June 2004.
/9 Sefan R. Underhill

Stefan R. Underhill
United States Didtrict Judge




