UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

UNI TED STATES OF AMERI CA
V. : No. 3:02-CR 217 (EBB)
NORTON RYAN :

Ruling on Defendant’s Motion to Wthdraw Hs Guilty Pl ea
and Pro Se Request to Disnmiss H s Case

Def endant Norton Ryan seeks to have this court vacate his
guilty plea and dism ss his case, because he clains his plea was
not voluntary, and he has been unable to obtain unbiased counsel.
Upon review of the transcript of the Change of Plea Hearing,
during whi ch defendant unequivocally waived his right to trial
and asserted his guilt in the matter at hand, the court finds no
fair and just reason to permt defendant to change his plea or to

dism ss his case.

Backgr ound

The Court sets forth only those facts deened necessary to an
under standi ng of the issues raised in, and decision rendered on,
this Mdtion. The facts are distilled fromthe parties' noving
papers, the exhibits thereto, the transcript of Ryan's quilty
pl ea canvas, and the transcript of a hearing held regarding M.
Ryan’s desire to withdraw his guilty plea.

On or about January 2, 2002, defendant received a letter
informng himthat he was the target of a Grand Jury

i nvestigation involving Theft of Governnent Property, in



violation of 18 U S.C. 8641. Ryan retained private counsel who
negoti ated a disposition which resulted in the scheduling of a
plea to a felony Information before United States District Judge
Al vin Thonpson in May, 2002. Prior to the schedul ed pl ea,
however, the defendant changed his m nd regardi ng pl eadi ng
guilty. Accordingly, the proceeding was cancel ed and at the
defendant’ s request, an attorney fromthe Ofice of the Federal
Publ i ¢ Def ender was appointed to represent him On August 1,
2002, a federal Gand Jury returned an indictnent charging the
defendant with Theft of Governnment Property, nanely, for
knowi ngly and willfully converting a thing of value of the Soci al
Security Adm nistration (Supplenental Security Incone Benefits),
wth intent to use such benefits for his own use, and thereby
depriving the United Stated of the use and benefit of said funds.
Jury sel ection was schedul ed for August 12, 2003. However, the
Government renewed its offer to permt the defendant to plead to
a m sdenmeanor Information in the matter, which the defendant
accepted. After defendant did not appear at the originally
schedul ed change of plea, Ryan’s plea was reschedul ed for July
30, 2003.

At Ryan’s plea proceeding on July 30th, the Court placed
Ryan under Gath and he swore to tell the truth. During the plea
canvas, after being warned of the consequences of not being

truthful, Ryan was asked the follow ng:



1) Whet her he had ingested any substance in the |ast 24
hours that mght interfere with his ability to understand
the court’s questions;

2) Whet her def endant was under the influence or effect of any
drugs, al cohol, or nedications;

3) Whet her defendant read the information and di scussed it
with his attorney;

4) Whether his attorney has answered all his question with
respect to the charge;

5) Wiether he had, in fact, commtted the crine charged,
after explaining that the court would not want himto pl ead
guilty to an offence he had not comm tt ed;

6) Wiet her he understood the sentencing guidelines which are
applicable to his of fense;

7) \Wet her anyone has threatened or coerced himin any way

to plead qguilty;
Hi s counsel further testified that he knew of no reason why his
client should not enter into a plea. Ryan clearly indicated that
he understood the rights he was wai ving, and that he understood
his plea agreenent. As Ryan had answered all Rule 11 inquiries
appropriately, his plea of guilty to theft of governnent property
was accepted. His sentencing was schedul ed for Cctober 17, 2003,
whi ch was conti nued on defendant’s request until Decenber 17,
2003 and then continued again until March 23, 2004. In or around
January 15, 2004, this court received a letter fromone Loretta
St anki ewi cz, defendant’s girlfriend, which included allegations
of m sconduct of defendant’s attorney and the governnent. As a

result, on January 29, 2004, the court held a hearing to

3



det erm ne whet her defendant Ryan adopted the all egations nmade by
Ms. Stankiewicz. At this hearing, Ryan gave the court a letter
asserting that he was in need of nedical attention on July 30,
2003, the day of the plea, and that he had "no confidence that

[ his] | egal defense could present the case accurately."”
Defendant’s letter at 1-2. This court construed Ryan’s letter as
a notion to withdraw his guilty plea, and confirmed with the
defendant that he did, in fact, seek to wwthdraw his guilty plea.
In contrast to the statenents defendant nmade at his guilty plea,
def endant asserted at the hearing that he was not guilty, and
that his guilty plea was a result of his need of nedical
attention and the disconfort associated with his nedical

probl ens. Defendant al so presented a letter fromhis treating
physician, Dr. Carl Koplin, Healthw se Network Associates, which
was dated 27'" of January and outlined Ryan’s history of illness
and treatnent under Dr. Koplin. The letter stated that defendant
Ryan has been treated for thirteen years, that he had been
hospitalized on several occasions for |ow heart rate, pneunoni a,
and enphysema, and that his respiratory status, while stable at
the tinme, was severely conprom sed. The letter al so docunents

t hat defendant Ryan underwent repeat angioplasty with a stent

pl acenment for angi na on August 21, 2003, three weeks after the
plea of guilty was taken. The letter was admtted as part of

Ryan’s notion to withdraw his plea. The court thereafter



reserved decision on the matter in order to review the
transcripts fromRyan's guilty plea hearing. Attorney Roger
Segal , defendant’s current federal public defender, filed a
nmotion to withdraw as defendant’s attorney, which the court
granted.! [Dkt. Nos. 31, 36]. This court then appointed attorney
Wl 1liam Andrew Lichtenfels under the Crimnal Justice Act to
represent Ryan. Attorney Lichtenfels filed an appearance solely
for the purposes of interviewing Ryan. After Attorney
Lichtenfel s and defendant nmet, Attorney Lichtenfels filed a
nmotion to withdraw as defendant’s counsel. Defendant Ryan al so
wote a letter to the court informng the court that when he net
with Lichtenfels, Lichtenfels informed himthat he would only
represent himif he accepted the plea agreenent. Defendant Ryan
asserted that such action was unfair and unreasonabl e, and that
because he is unable to get "unbiased public defense" the case

shoul d be di sm ssed against him [Defendant’s Letter at 1-2]

Legal Analysis

Under the applicable rule, district courts are granted
di scretion to permt a defendant to withdraw a guilty plea prior
to sentencing "for any fair and just reason.” Fed. R Cim P.

32(e); see also United States v. Torres, 129 F.3d 710, 715 (2d

! Since defendant was indicted, he has been represented by three public
def enders.



Cr. 1997) ("The decision to allowa guilty plea to be w thdrawn
is conmmtted to the discretion of the district judge."). However,
a defendant does not have an automatic right to withdraw a plea
knowi ngly and voluntarily entered because "society has a strong
interest in the finality of guilty pleas, and all ow ng w t hdrawal
of pleas not only underm nes the confidence in the integrity of
our judicial procedures, but also increases the volune of
judicial work, and delays and inpairs the orderly adm nistration

of justice." United States v. Goodman, 165 F.3d 169, 173 (2d G

1999) (internal quotations omtted). Defendant bears the burden
of persuasion on a notion to withdraw a guilty plea, see id., and
"must raise a significant question about the voluntariness of the
original plea"™ in order to prevail. Torres, 129 F.3d at 715
(noting that "bald statements that sinply contradict what

[ defendant] said at his plea allocution are not sufficient
grounds to wthdraw the guilty plea.”) Nor will defendant's nere
"change of heart" suffice to permt withdrawal of a guilty plea.
Goodman, 165 F.3d at 173.

In order to decide whether a fair and just reason justifies
wthdrawal of a guilty plea, the "court should consider: (1) the
time | apse between the plea and the notion; and (2) whether the
gover nnment woul d be prejudiced by a withdrawal of the plea.”
Torres, 129 F.3d at 715 (citing Fed. R Cim P. 32, Advisory

Committee Notes). Wiere the defendant fails to show sufficient



grounds to justify w thdrawal, however, the governnent need not
show prejudice. See id. Here, the court need not consider whether
this delay prejudiced the governnent because defendant fails to
raise a significant question about the know ng and vol untary
nature of his plea.

_ Areviewof the plea allocution transcript [Dkt. No. 37]
reveal s that defendant's plea was know ng and vol untary.

Def endant was sworn, and affirned under oath that he had read the
indictnment/information, discussed it with his attorney, and that
he had no questions concerning the charges. Defendant al so
affirmed that he had, in fact, commtted the offenses to which he
was pl eading, and that no one coerced himin any way to pl ead
guilty, which he was doing voluntarily, of his owm free wll.

The Court paid particular attention to inquire as to whet her

def endant was under the influence of any drugs, alcohol, or

medi cation. Defendant clearly responded that the only nedication
he was on was for his heart, which would not affect his ability
to understand the proceedings that took place that norning. (Tr.
at 5.) This court is therefore not persuaded by defendant’s
current attenpt to persuade this court that his very sane heart
conditions did, in fact, affect his ability to conprehend the
proceedi ngs at his change of plea. The fact that a defendant has
had a change of heart pronpted by his reeval uation of either the

Governnent’s case against himor the penalty that m ght be



inposed is not a sufficient reason to permt wthdrawal of a

plea. See United States v. Gonzalez, 970 F.2d 1095, 1100 (2d

Cr. 1992). The Court therefore holds that Ryan has failed to
meet his burden under Fed. R Cim P. 32, in that he did not
point to any defects in the plea canvas that would call into
guestion the validity or voluntariness of his guilty plea. 1In
light of this Court’s extensive canvassing of defendant at his
change of plea hearing, there is no fair or just reason to all ow
defendant to wthdraw his guilty plea. Defendant’s notion to
wi thdraw his guilty plea is therefore DEN ED

For the sane reasons, this court finds there is no basis for
findi ng def endant has received unfair treatnent by either defense
counsel or the governnent. |In fact, despite defendant Ryan’'s
continual reluctance to cooperate, and frequent changes in
position, the governnent has offered a plea agreenent highly
favorable to Ryan, permtting himto plea to a m sdeneanor charge
instead of the originally scheduled felony, and agreeing to a far
| esser restitution figure than identified in the original
indictment. ($2500 as opposed to $58, 788. 74). Accordi ngly,
there is no basis for determ ning that defendant has been treated
unjustly, and his letter request that the case be dism ssed

agai nst himis DEN ED



CONCLUSI ON

For the preceding reasons, defendant’s notion to w thdraw
his guilty plea is DENIED. Defendant’s pro se request to dismss
the case is al so DEN ED

Def endant is ordered to cooperate with the probation officer
assigned to this case for the preparation of a pre-sentence
report. The Court reserves decision on Attorney Lichtenfels’
Motion for Perm ssion to Wthdraw Appearance, in hopes that the
conflict that exists between himand the defendant will be

resol ved upon receipt of this ruling.

SO ORDERED

ELLEN BREE BURNS
SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this day of June, 2004.



