UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CHRI STI NE PACOLLI LO
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V. . CASE NO 3: 00CV1276( RNC)

CITY OF NEW HAVEN, ET AL.,
Def endant s.

RULI NG AND ORDER

Plaintiff, a fornmer enployee of the Gty of New Haven, brings
this action against the Cty claimng that her enploynment was
termnated in violation of the Anmericans with Disabilities Act and
the Age Discrimnation in Enploynent Act. Calling on the Court to
exercise its supplenental jurisdiction under 28 U S.C. 8§ 1367,
plaintiff al so sues the New Haven Managenent and Prof essi onal Uni on
("Union") under the Connecticut Minicipal Enployees Relations Act
("MERA") claimng that the Union failed to file a grievance on her
behalf in violation of the duty of fair representation. The Union
has noved to dismss on the grounds that plaintiff has failed to
state a claim for breach of the duty of fair representation and
that, in any event, the claim is barred by the statute of

l[imtations, which the Union argues should be six nonths.! The

! The Union al so noved to disnmiss on the ground that the Court
| acked subject matter jurisdiction over plaintiff's claim which at
the tinme of the notion was based on the federal Labor Managenent
Rel ations Act ("LMRA"), because nunici pal enpl oyers are exenpt from
the LMRA. Plaintiff's intervening anended conpl aint asserts the fair
representation charge under the MERA



nmotion is granted because the Court declines to exercise
suppl emental jurisdiction over the claimagainst the Union due to
the novelty and conplexity of the statute of Iimtations question.
Facts

Plaintiff alleges that she was di scharged from her enpl oynment
with the Gty after failing to attend a preterm nation hearing held
on July 10, 1997, at 10 a.m She did not attend the hearing because
she did not receive notice of it until the afternoon of July 10,
when her son signed for a certified letter inform ng her of the
hearing. She asked a Union official for assistance in pursuing a
grievance or other renedy to protest the lack of notice. However,
the official refused to assist her on the ground that she had
retained a | awyer. Plaintiff explained to the official that the
| awyer's representation was limted to pursuing a federal claim
against the City and did not extend to Union-related affairs. The
of ficial nevertheless refused to represent plaintiff or initiate a
grievance. See Conpl. {Y 19-25.

Di scussi on

Failure to State a Caim

Borrowing from U. S. Suprene Court case |law, the Connecti cut
Suprene Court has held that the duty of fair representation requires
the Union "to serve the interests of all menbers w thout hostility
or discrimnation toward any, to exercise its discretionin conplete
good faith and honesty, and to avoid arbitrary conduct." Labbe v.

Pension Commin of Cty of Hartford, 239 Conn. 168, 194
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(1996) (quoting Vaca v. Sipes, 386 U.S. 171, 177 (1967)). "A union

breaches this duty if it acts arbitrarily, discrimnatorily or in
bad faith." Labbe, 239 Conn. at 194. A union's actions are
arbitrary “only if, inlight of the factual and | egal | andscape at
the time of the union's actions, the union's behavior is so far
outside a w de range of reasonableness . . . as to be irrational
Furthernore, a union's actions are in bad faith if the union acts
fraudulently or deceitfully or does not act to further the best
interests of its nenbers.” 1d. at 195 (quotations and citations
omtted).

Crediting the allegations of the conplaint, plaintiff sought
union representation for a grievance after she was term nated for
failing to attend a hearing of which she had no prior notice. The
Union told her that it would not represent her because she had an
attorney and it maintained that position even after she expl ai ned
that the attorney had been retained solely for other matters. The
Union's position has sufficient indicia of arbitrariness to survive
a notion to dismss. As the Second Crcuit has stated,

[i]ncluded in the union's duty of fair representation "is the

fair and pronpt consideration and, if dictated by controlling

| egal standards, processing on behalf of enployees of their
clains under contract dispute resolution procedures.™

Cruz v. Local Union No. 3 of IBEW 34 F.3d 1148, 1153 (2d G r. 1994)

(quoting Anmes v. Westi nghouse El ec. Corp, 864 F.2d 289, 293 (2d Cir

1988)) . Def endant points out that neither failure to process a
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meritless grievance nor negligent processing of a grievance viol ates
the duty of fair representation. Here, however, the Union
intentionally (not negligently) refused to represent plaintiff
bef ore maki ng any assessnent (erroneous or not) of the nerits of her
conpl ai nt.

Statute of Limtations

The Union contends that even if the plaintiff has stated a
cl ai munder the MERA for breach of the duty of fair representation,
the claimis barred by the statute of limtations. Wile the MERA
expressly establishes the duty of fair representation, see C. G S.
§ 7-468(d), it contains no statute of limtations.? Nor do the
regul ations of the State Board of Labor Relations contain any
[imtation period. See Conn. Agencies Regs. 88 3-101-1 et seaq.
88 7-471-1 et seq. The Union asks the Court to adopt the six-nonth
[imtation period applied to fair representation clainms under
federal |aw

The six-nmonth federal statute of |limtations was established

by the U.S. Suprene Court in Del Costello v. Teansters, 462 U. S. 151

(1983). The Court rejected the usual practice of adopting the nost
anal ogous state statute of I|imtations and instead found it
appropriate to adopt the six-nonth limtationon filing unfair | abor

practices charges provided by 8§ 10(b) of the National Labor

2 Nor does it contain an express private right of action for
breach of the duty of fair representation. It does make breach of
the duty a "prohibited act," see C.GS. 87-470(b)(3), and it
provides that conplaints of prohibited practices can be brought
before the State Board of Labor Relations, see CGS. § 7-471(5).

-4-



Rel ations Act, 29 U. S.C. 8 160(b). The Court found that the 8§ 10(b)
limt was designed by Congress to balance the interest in pronpt
resolution of |abor disputes against the interests in protecting
enpl oyees' ability to recover. See id. at 168-69. The Court found
t hat state anal ogues were either too long or too short.?

The statute of limtations issue in this case has not been
adequat el y addressed by the parties. The Union raises but does not
fully brief the issue and the plaintiff has not even acknow edged
that the issue exists. Perhaps the paucity of the briefing is due
to the silence of Connecticut statutory and case | aw on the issue.

The novelty and conplexity of the state |aw question, reveal ed by

% The precise holding of Del Costello was that the six nonth
deadline would apply to a hybrid suit against an enployer and a
uni on under 8 301 of the LMRA, 29 U.S.C. § 185, and the duty of fair
representation, respectively. Since Del Costello, the Second Circuit
and apparently at |east seven others have held that the six-nonth
rule applies to fair representation clains standing al one. See Eatz
v. DME Unit of IBEWLocal 3, 794 F.2d 29, 33 (2d Gr. 1986).

Del Costello, which was two cases consolidated, rejected
various state statutes of Iimtations urged on the Court. In one
of the cases, the lower courts selected Maryland's thirty-day
limtation for actions to vacate an arbitration award over that
State's three-year limtation for actions on contracts. In the
other case, the Second Circuit selected New York's six-year
limtation for actions on contracts, reversing the district court's
selection of that State's ninety-day limt on actions to vacate
arbitration awards. The focus on the limtation for arbitration
cases stens fromthe Suprenme Court's prior holding in United States
Postal Service v. Mtchell, 451 U S. 56 (1981), that, as between a
state's |limtations period for contract clainms and the period for
actions to vacate arbitration awards, the latter better applied to
hybrid actions (or at | east to the enpl oyee-versus-enpl oyer hal f of
the hybrid). In Del Costello, the Court rejected all state |aw
options (not only the contract and arbitration |imts nmentioned but
also the legal malpractice |imt wurged by Justice Stevens in
di ssent) and opted for the NLRA limt.
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the Court's own research, strongly counsels against the Court's
di scretionary exercise of its supplenental jurisdiction over the
state law claim See 28 U S.C. § 1367(c)(1).*

The following are anong the questions this Court would be
called on to answer—+o guess at, really—+f it were to exercise
suppl emental jurisdiction here. A prelimnary question is whether
t he Connecticut Supreme Court, if called on to select a statute of
limtations inthis case, would | ook to federal |aw. As noted above,
t he Connecticut Suprenme Court has fleshed out the substance of the
duty of fair representation by borrow ng heavily fromU. S. Suprene
Court case | aw. See Labbe.® However, on the question whether
exhaustion of admnistrative renedies is required for clainms of
breach of the duty of fair representation, the Superior Courts of

Connecti cut appear to diverge fromthe federal rul e. Conpare Mt ej ek

v. AFSCVE, 2001 W 359701 (Conn. Super. C. Mrch 29, 2001) (fair

4 1t is not readily apparent that the fair representation claim
is "sorelated to the clains [against the Cty] that they formpart
of the sane case or controversy under Article Ill"—the prerequisite
for supplenental jurisdiction. See 28 U. S.C. 8§ 1367(a). However,
even assumng that the clains are part of the sane case or
controversy for Article Ill purposes, their apparent individuality
means there is not a strong interest in conserving judicial and
[itigant resources wei ghing against the Court's reluctance to nmake
state | aw

5> Connecticut courts construing the State's | abor statutesrely
heavily on judicial interpretations of the NLRA because the state
| aws are "closely patterned" after the federal act and the | anguage
is "essentially the sane.” Wnchester v. Connecticut State Board
of Labor Rel ations, 402 A 2d 332, 335-36, 175 Conn. 349 (Conn. 1978)
("The judicial interpretation frequently accorded the federal act
is of great assistance and persuasive force in the interpretation
of our own act." (quotation omtted)).
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representation cl ai mnust be exhaust ed unl ess facts denonstrate t hat
applying to Board of Labor Relations for relief would be futile or

Board is not authorized to provide the relief sought) with Czosek

v. O Mara, 397 U. S. 25, 27-28 (1970) ("[S]urely it is beyond cavi
that a suit against the union for breach of its duty of fair
representation is not . . . subject to the ordinary rule that
adm ni strative renedies should be exhausted before resort to the
courts.™)

Second, assum ng the Connecticut Suprene Court would |look to
federal |aw for guidance on the statute of limtations issue, it is

uncl ear whether it would adopt the holding of Del Costello and its

progeny—.e., apply asix-nonth limtation—er the reasoni ng of those
cases—+.e., looktothelimtation periodinthe |abor relations act
for clains of unfair |abor practices. Not abl y, the Connecti cut
Labor Relations Act, C.GS. 88 31-107, does not contain a tine
[imtation on filing conplaints.

Finally, it is unclear whether the Connecticut Suprene Court
woul d apply general rules for selecting statutes of limtations in
the face of | egislative silence and, if so, how any such rul es woul d
be applied in this particular context.

Because the statute of limtations question is a novel and
conplex matter of state law, this is an inappropriate case for
exerci sing supplenmental jurisdiction. See 28 U S.C. 8§ 1367(c)(1).

Concl usi on




I n accordance with the foregoing, the Union's notion to dismss
is granted. The claim against the Union is dismssed wthout
prejudice to plaintiff refiling it in state court. This action w ||
proceed against the Cty only.

So order ed.

Dated at Hartford, Connecticut, this 23rd day of My 2001.

Robert N. Chatigny
United States District Judge



