UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

EQUAL EMPLOYNENT OPPORTUNI TY :
COVM SSI ON :
v. . CIV. NO. 3:01CV 378 (AHN)
BEAUTY ENTERPRI SES, | NC., '

ET AL

RULI NG ON DEFENDANT’ S MOTI ON FOR PROTECTI VE ORDER

Def endant Beauty Enterprises, Inc. ("BElI"), noves for a
protective order, pursuant to Fed. R Civ. P. 26(c), requiring the
cl ai mant - deponents to give their depositions in English, w thout the
aid of an interpreter. The Conm ssion opposes defendant’s notion and
seeks perm ssion to allow the depositions in this case to go forward
with a federally certified interpreter when requested. Oral argunent

was held on February 21, 2002.1

Backagr ound

This Title VIl case involves BElI enpl oyees< clains of nationa

1Consi dered were BElI's Motion for Protective Order [Doc. #24];
Menmor andum of Law [ Doc. #25]; Affidavit of Sallyanne Bail ey [Doc.
#26]; Affidavit of Jimmy Adorno [Doc. #27]; Affidavit of Nelson
Mar quez [Doc. #28]; Affidavit of Fabian Pineros [Doc. #29]; Affidavit
of Tom Buonocore [Doc. #30]; Affidavit of Ross Smth [Doc. #31];
EECC' s Menorandum in Opposition [Doc. #32]; and BEI's Reply Brief.

[ Doc. #33].



origin discrimnation (in particular, an English-only rule),
retaliation, and constructive discharge. The Comm ssion’s conpl ai nt
seeks class-wide relief and was filed on behalf of fifteen Hi spanic
charging parties and other simlarly situated individuals.

BEI noticed the first depositions of five charging parties,
with intent to schedule additional depositions of the remaining
charging parties and other sinmlarly situated individuals. On
Oct ober 19, 2001, the Comm ssion wote defendant’s counsel,
requesting that BEI provide a federally certified interpreter for the
depositions.

In order to ensure the rights of the above
claimants in these depositions and to ensure
that the depositions are an efficient use of
the parties’ tinme, the Conm ssion will attend

t he depositions with a qualified, federally
certified interpreter available to the
claimants. We insist that any testinmony of the
i ndi vi dual s who requested interpretation be
conducted through the interpreter and will
oppose any attenmpt to proceed otherw se. As the
Conmmi ssion believes that it is Defendant’s
responsibility in this case to provide an
interpreter for depositions noticed by the

Def endant, the Conm ssion reserves its right to
seek reinbursenent of costs for the interpreter
at the appropriate tine.

[ Doc. #24, Ex. A].
BEI filed its Motion for Protective Order on COctober 25, 2001.

[ Doc. #24].



DI SCUSS| ON

BEI concedes that "a non-English speaking person is entitled to
give a deposition in the | anguage that he speaks and to have an
interpreter assist himin that regard. The sane right probably
exi sts for a person whose English skills are so seriously limted
t hat he cannot possibly understand the bul k of the questions posed to
him" [Doc. #25 at 6]. However, BElI contends that "[n]either of
these situations is present here.” |d.

I n support of its claimthat the chargi ng parties have
"adequat e command” of English, BElI provided affidavits fromits
supervisors and its benefits adm nistrator stating, in relevant part,
that "they are absolutely certain that each of the charging parties
is confortably bilingual and perfectly capabl e of understanding
guestions posed to themin English and answering those questions in
English."” [Doc. #25 at 8].

Nevert hel ess, at oral argunment, BElI admtted that the question
of fact regarding the English proficiency of the charging parties is
an ultimate issue in this case.? Defendant argued that the
Comm ssion has an interest in "staking out" positions on proficiency

and that seeking an interpreter is a litigation strategy. BEl argued

2At oral argunment, the Court asked the parties if a factual
determ nation were required to determ ne whether the charging parties
are proficient in English in order to decide the Mtion for
Protective Order. The parties disagreed.
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that the presence of a federally certified interpreter will be costly
and | engthen the depositions. BElI believes that the deponents w ||
avail thenselves of the opportunity to use the interpreter if he/she
is present, and that a deponent’s response, "I don’t understand,"”
will open the door for the interpreter to participate in the
proceedi ng. However, BElI’'s counsel stated he didn’t know how he
could challenge the witness if he/she stated "I don’t understand."”
Strategically, BEI admtted, this would be problemtic.

The Comm ssion asserts that "deponents’ limted English
proficiency requires that they have assistance of a federally
certified interpreter at their depositions."” 1d. at 11.3% The
Conmmi ssi on represented that "each and every one of the charging
parties and claimants in this case either does not speak English or
his or her primary |anguage is Spanish."4 [Doc. #32 at 9]. The

Comm ssi on contends that none of the charging parties "speak English

with the | evel of fluency required for a deposition.” Id. at 10. Few
3The Commi ssion asserts that, "BElI offers the prospect of a
costly (and truncated) deposition process which will require the
parties to reschedul e depositions that have not produced a fair and
accurate exam nation of the deponents.” [Doc. #32 at 7]. "If

depositions were to proceed without an interpreter available to the
deponents, the Commi ssion could arguably seek sanctions for lost tinme
and expense by the frustration of the fair exam nation of the
deponents.™ 1d. n.7 (citing Fed. R Civ. P. 30(d)(3).

4At oral argunent, the Comm ssion offered to provide, on
request, affidavits fromthe charging parties regarding their
proficiency in addition to the affidavits already provided [Doc. #32,
Ex. 4, 5].



of the charging parties have a fornmal education; nopst obtained a GED
and spent nmost of their lives in Puerto Rico. The Comm ssion insists
that the charging parties need the full range of |anguage to
articulate their clainms and respond to questions under oath. W thout
an interpreter, the Comm ssion argues the depositions will result in
a choppy record and unreliable responses that will di sadvantage both
plaintiff and defendants.?®

The Comm ssion believes that the issue in the case is whether
t he charging parties have the English | anguage proficiency necessary
to do their jobs. While it is a disputed issue of fact whether the
charging parties speak proficient English,® the Comm ssion contends
it is not a material issue and that the only claimthat requires
evi dence of |anguage skill is the disparate inpact claim?’ The
Comm ssi on further argues that BElI enployees do not need to speak
while doing their jobs. 1In other words, their jobs do not require
English proficiency at all. 1d. at 9.

I n support of the request for an interpreter, the Conmmi ssion

SFor exanple, the Comm ssion predicts that if asked, "How did
the English-Only policy affect you?" a deponent m ght answer, "Bad."

6The Conmmi ssion vigorously asserts that the terns "speaks
English,"” "reads English,” and "wites English,"” are not adequately
defined. [Doc. #32 n.11].

The EECC states that this Title VII action is nore than an
English-Only case, as the conplaint also charges defendants with
national origin discrimnation, disparate treatnent and i npact,
harassment, retaliation and constructive di scharge.
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provided the affidavits of Elizabeth A, Marcus, |ead investigator;
Patricia M Araujo, former bilingual investigator; Jeannette M
Jimenez, bilingual investigator; and Helen C. Rivera, bilingual

paral egal ; all assigned to the investigation of the EEOC s charges
agai nst defendants. [Doc. #32, Ex. 4]. All of these affiants
represent that they have had extensive personal interaction with the

charging parties and unequivocally state that "w thout the services

of an interpreter many of the deponents will be unable to understand
nore than basic questions, will be unable to express thenselves fully
and will not be able to provide adequate responses to questions asked

and answered only in English.” [Aff. Araujo I ("failure to provide
an interpreter will prevent the deponents fromtestifying freely and
openly at the depositions and will likely frustrate the deposition
process."); Aff. Jinmenez H, Aff. Rivera 1G. M. Jinenez stated

t hat

In preparation for the making of this Affidavit
| informally adm nistered orally over the
phone, some "voir dire" type questions to each
of the deponents who were schedul ed for
deposition by BElI to determ ne whether an
interpreter would be necessary- The questions |
asked were taken fromthe foll ow ng basic
questi ons:

(1) What is your name?; (2) Where do you live;
(3) Are you nmarried or single?; (4) Wat is
your spouse’s nane?; (5) Do you have any
children?; (6) How old are they?; (7)Were do
they go to school ?; (8) What kind of work do
you do?; (9) Where did you go to school?; (10)
Descri be your formal education; (11) Did you

6



study English in School?; (12) How far did you
go in school?; (13) Can you read and wite in

Spani sh?; (14) How | ong have you lived in the

U.S. ?; (15) How |l ong did you live in Puerto

Ri co?; (16) Do you drive a car?; (17) How did

you get to work yesterday?; (18) What | anguage
do you speak to your attorney?; (19) Have you

previously used interpreters?

I n response to the individually applicable
guestions, Ms. Anjujar and Ms. DeJesus were
unabl e to understand many of the questions
asked, could not answer the questions with any
detail and/or confused the questions asked and
provi ded an i nappropriate response to the
gquestions. \Where they did answer the
guestions, many of their responses were limted
to "yes or no." M. Alvarez also had
difficulty answering these questions, m ssing
over a quarter of the questions asked either
because he stated he did not understand the
gquestions or because he responded to the
gquestion inappropriately. M. Acosta was able
to answer nost (all but 2 of the questions
asked) of the questions but had difficulty
answering the questions with any detail and
often confused the question being asked -

provi ding the answer to the question that was
not asked. Ms. Berrios was able to respond to
all the questions asked appropriately, although
it was clear that her primary |anguage is
Spani sh by her accent, word choice and
grammati cal errors.

[Aff. Jinmenez fF].

BEI provided that affidavits of Sallyanne Bail ey, BElI Accounts
Payabl e Manager [Doc. #26]; Jimry Adorno, BElI Nightshift Warehouse
Manager [Doc. #27]; Nel son Marquez, BEI Warehouse Supervi sor [ Doc.
#28]; Fabian Pineros, BElI Operations Manager [Doc. #29]; Tom

Buonocore, BElI Warehouse Supervisor [Doc. #30]; and Ross Smith, BEI



Assi st ant Warehouse Manager [Doc. #31]. These BElI enpl oyees all know
all or several of the claimnt parties through their interaction at
BEI and aver that the claimant parties have the English | anguage
skills to understand questions posed in English and to answer

responsively in English without a transl ator.



Court Interpreters Act, 28 U.S.C. 81827

28 U. S.C. 81827(d)(1) states,

The presiding judicial officer, . . . shal
utilize the services of the nost avail able
certified interpreter,. . . in judicial

proceedi ngs instituted by the United States, if
the presiding judicial officer determ nes on
such officer's own notion or on the notion of a
party that such party (enphasis
added) (i ncludi ng a defendant in a crimna
case), or a witness who nay present testinony
in such judicial proceedings--
(A) speaks only or primarily a | anguage other
than the English | anguage (enphasis added);

so as to inhibit such party's
conprehensi on of the proceedi ngs or
comruni cation with counsel or the presiding
judicial officer, or so as to inhibit such
wi t ness' conprehensi on of questions and the
presentation of such testinony.

Def endant concedes that the Court Interpreters Act applies to
civil proceedings initiated by the United States. 28 U. S.C. 81827(j).
However, BElI argues that the Act applies only to the Governnment’s
adversaries, the subjects of a judicial proceeding, not the
Governnment’s own clients. [Doc. #25 at 10]. Defendant cites Tagupa
v. Odo, 843 F. Supp. 630 (D. Hawaii 1994) for this proposition.® The

Tagupa Court identified the issues presented as "whet her an

8Citing no authority, BElI also argues that a civil deposition is
not a "judicial proceeding" contenplated by the act. [Doc. #25 at
10]. The Court disagrees. See Whelchel v. Washington, 232 F.3d 1197,
1209 (9" Cir. 2000) (holding that a deposition is a judicial
proceeding) (citing, Black’s Law Dictionary 849 (6'" ed. 1990);
Al exander v. FBI, 186 F.R D. 21, 52 (D.D.C. 1998) ("A deposition is
an extension of a judicial proceeding.").
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i ndi vidual of ‘Native Hawaiian’ ancestry has a right to use the
Hawai i an | anguage in a civil judicial deposition regardless of their
proficiency in English." Clearly, Tagupa is distinguishable from
this case as the party requesting the assistance of an interpreter in
Tagupa was a "practicing nember of the Hawaii bar who is fluent in
English and fully aware of the inportant role depositions play in
ascertaining facts and identifying issues for trial."” 1d. The Court
hel d, "plaintiff’s contention that the Hawaii Constitution prohibits
this Court from mandating that M. Tagupa give his deposition
testimony in English is rejected.” |d.
The Commi ssion states it is

charged with the adm nistration, interpretation

and enforcenent of Title VII, as anended, is an

Agency of the United States and is expressly

authorized to bring this action by federal |aw.

See 82000e-5(f)(l) and (3). Thus, this action

is a judicial proceeding instituted by the

United States which triggers the application of

the Court interpreters Act and requires the

availability of federally certified

interpreters for the limted English proficient

witnesses in judicial proceedings in this case.
[ Doc. #32 at 14].

Besi des addressing the charging parties’ non- or |imted-

English proficiency, the Comm ssion further provided an affidavit
fromDr. Roseann Duenas Gonzal ez. Dr. Gonzal ez asks the Court to

consider that the charging parties have |imted educati onal

experiences in their primary |anguage, Spanish; nmpst have no direct
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education in English, and the types of positions they hold would not
require any great degree of English proficiency to neet job
requirenents. [Aff. Dr. Gonzal ez, Doc. #32, Ex. 5 at 9-10].
Significantly, Dr. Gonzal ez represents that, "according to the
academ c literature, even individuals who appear to possess a high
degree of English fluency, in a situation that causes anxiety or fear
such as giving testinony, will revert to the native or nother
tongue.” 1d. at 10. "While sonme |imted-English speakers can
conmuni cate in home | anguage (| anguage of a nontechnical nature),

t hey cannot function in the conplex register used in the courtroom”™
ld. at 11.

In reply, BElI states that "[t]he essential question-indeed, the
heart of the present dispute-is whether these individuals, for whom
Spanish is their primary or, nore accurately, their native |anguage,
are neverthel ess, proficient enough in English to be deposed in
English without assistance froman interpreter.” [Doc. #33 at 2].

BEI dism sses Dr. Gonzalez's affidavit: "not only has she failed to
talk to any of the subject individuals, she relies on facts for which
the record offers not an iota of support."” [Doc. #33 at 9].

The Court has carefully weighed the argunments and affidavits
presented and concl udes that a court-certified interpreter should be
present at the depositions of the claimnt parties and simlarly

situated individuals when requested.
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At oral argunment, defendant indicated that BElI seeks to conduct
each deposition without translation to show the claimnt party’s
English proficiency. The Court believe that the nere presence of a
court certified interpreter will not prevent defendant from making
this record.

Where a claimant party understands a question in English, there
will be no reason to request the interpreter’s assistance. On the
ot her hand, when a claimant party states he/ she does not understand a
guestion, it will be up to the defendant to ascertain whether this is
a request for the assistance of an interpreter or a request to
rephrase the question. A question may be withdrawn or the
interpreter may translate the question into Spanish. The deponent
may answer in English first and/or respond in Spanish - that wll
depend upon the individual and the question and cannot be mandat ed.
Def endant nmay withdraw a question at any tine. Each party is
responsi ble for making the record it chooses. The Comm ssion can
create its own record through cross-exani nati on.

Wth discussion and with further articul ati on of defendant’s
goal s in advance of the deposition, the parties should be able to
work this out. The parties may notify the Court in advance of the
dates for the depositions and nmay contact the Court if any issues
arise. The parties may contact the Court to schedul e a conference

call to discuss the inmplenentation of this ruling.
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CONCLUSI ON

Accordi ngly, defendant’s Motion for Protective Order [Doc. #24]
is DENI ED. The Comm ssion may provide a federally certified
interpreter at its own expense at the depositions of the clai mant
parties and simlarly situated individuals when requested. [Doc. #32
at 19-20].

This is not a recommended ruling. This is a discovery ruling
and order which is reviewable pursuant to the "clearly erroneous"”
statutory standard of review 28 U.S.C. 8636 (b)(1)(A); Fed. R Civ.
P. 6(a), 6(e) and 72(a); and Rule 2 of the Local Rules for United
States Magi strate Judges. As such, it is an order of the Court

unl ess reversed or nodified by the district judge upon nmotion tinmely

made.

ENTERED at Bridgeport this

day of May 2002.

HOLLY B. FI TZSI MVONS
UNI TED STATES MAGK STRATE JUDGE
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