UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MACDERM D, | NC., : 3: 03cv2180( WAE)
Plaintiff, )

V.

FLI GHT OPTI ONS, LLC,
Def endant .

RULI NG ON PLAINTIFF'S MOTION TO DI SM SS
AND TO STRI KE DEFENDANT’ S COUNTERCLAI MS

This lawsuit arises out of the alleged failure by the
defendant, Flight Options, to pay to the plaintiff,
MacDerm d, Inc., the anount designated pursuant to
the ternms of an agreenent for repurchase of
MacDerm d's interest in an aircraft. Flight Options
has asserted counterclains of nutual m stake and
uni | ateral m st ake.

Plaintiff noves to dismss and to strike
defendant’s two counterclains alleging unilateral
and nmutual m stake. For the follow ng reasons,
plaintiff’s nmotion to dismss and to strike will be
deni ed.

BACKGROUND

For purposes of this notion, the facts all eged
in the defendant’s counterclaimare taken as true.

Plaintiff MacDerm d is a corporation organized
and existing under the Iaws of Connecticut with its

princi pal place of business in Connecticut.



Def endant Flight Options is a limted liability

conpany organi zed and exi sting under the | aws of
Del aware with its principal place of business in
Ohi o.

In ate January 25, 2001, MacDerm d and Fli ght
Options entered into a purchase agreenment in which
MacDer m d purchased from Flight Options a 25%
undi vided interest in an aircraft for $3,200, 000.
The purchase agreenment gave MacDerm d the option to
require Flight Options to repurchase the 25%
interest in the aircraft. The purchase agreenent
set forth an appraisal nethod to determ ne the
repurchase price according to the "Average Aircraft
Val ue" of the aircraft and certain "Conpani on
Aircraft” as defined in the purchase agreenent.

Schedul e A to the purchase agreenent set forth
"Addi tional Ternms and Conditions" as follows:

Not wi t hst andi ng anything to the contrary in this

Agreenent, Average Aircraft Value shall not be

| ess than the amount determ ned by cal cul ati ng

t he percentage which the fair market val ue of

the Aircraft has increased or decreased, and

applying the increase or decrease to the

I nterest owned. Such cal culation shall be

conputed using the value of the Aircraft as

determ ned by the average retail price published
by The Aircraft Bl uebook Price Digest in the

W nter 2000/ 2001 edition conpared to the sane

publication with a nearest prior issue date of

the re-purchase and nultiplying the percentage
difference tines the Purchase Price of the
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Interest in the Aircraft. Such difference shall
be added to or deducted fromthe original
Purchase Price to determ ne the Average Aircraft

Val ue. Such | anguage is intended to nake

val uation apply only to the Aircraft and not to

any Conpanion Aircraft referenced in this

Agr eenent .

In a letter dated May 20, 2003, MacDerm d
provi ded notice of its intention to exercise the
repurchase option, stating:

I n cal culating the repurchase price, MacDern d

rem nds Flight Options of the special provisions

contained within the "Additional Terns and

Condi ti ons" section of Schedule A of the

Purchase Agreenent.

Accordi ngly, MacDerm d intended and understood
that the repurchase price was to be cal cul ated
according to the fornula set forth in Schedule A

In a letter dated June 5, 2003, MacDerm d stated
that the "floor for the value” of its interest in
the aircraft was calculated in accordance with the
met hod set forth in Schedule A. MacDerm d based
that figure on what it referred to as the "current
Bl uebook” value of the aircraft, which Bl uebook was
the Spring 2003 edition. The Spring 2003 Bl uebook
val ued the aircraft at $7, 400, 000.

MacDerm d and Flight Options then executed a

repurchase agreenment dated June 18, 2003, which

agreenment set a repurchase price of $2,112, 000.



Paragraph 1 of the repurchase agreenent provided
that MacDerm d agreed to sell and Flight Options
agreed to repurchase MacDerm d's interest in the

aircraft for the anpunt specified in the Purchase
Agr eenent . "

Schedul e A to the Repurchase Agreenent set forth
a repurchase price calculated in accordance with the
Spring 2003 value for the aircraft.

Before the closing of the aircraft repurchase,

t he Summrer and Fall 2003 Bl uebooks were issued. The
Fal | 2003 Bl uebook stated that the value of the
aircraft was $5, 900, 000.

In a letter to MacDerm d dated August 18, 2003,
Flight Options indicated that the repurchase price
shoul d be revised to $1, 685,714.29, since the price
shoul d be cal culated in accordance with the Fall
2003 Bl uebook value. Flight Options alleges that
t he repurchase agreenent "erroneously cal cul ates the
repurchase price using the Spring 2003 Bl uebook
rather than the Fall 2003 Bl uebook, which is the
Bl uebook with the nearest prior issue date to the
re-purchase.” Flight Options seeks reformation of

the contract so that repurchase price is calcul ated

pursuant to the Fall 2003 Bl uebook val ue.



DI SCUSSI ON

The follow ng principles dictate the court’s
consi deration of the notion to dismss and to strike
the counterclains. The function of a notion to
dismss is "nerely to assess the legal feasibility
of the conplaint, not to assay the weight of the
evi dence which m ght be offered in support thereof.”

Ryder Energy Distribution v. Merrill Lynch

Commdities, Inc., 748 F. 2d 774, 779 (2d Cir.
1984). \When deciding a notion to disniss, the Court
must accept all well-pleaded allegations as true and
draw all reasonable inferences in favor of the

pl eader. Hishon v. King & Spalding, 467 U S. 69, 73

(1984). A conplaint should not be disni ssed unless
it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claimwhich would

entitle himto relief. Conley v. G bson, 355 U S.

41, 45-46 (1957).

The standard for the notion to strike the
counterclainms is the "mrror inmage" of the standard
for the consideration of a notion to dismss.

Canadi an _St. Reqgis Band of Mdhawk | ndi ans v. New

York, 278 F. Supp. 2d 313, 332 (N.D.N.Y. 2003).

Plaintiff advances the followi ng five argunents



in support of its nmotion to dism ss and to strike
the counterclains of nutual and unilateral m stake:
(1) Flight Options |acks standing to assert its
counterclainms; (2) unilateral m stake is not a
proper basis for reformation under Chio law, (3) a
m stake as to future facts is not a proper basis for
reformation; (4) "m stakes" as to price are not
avoi dabl e under the doctrine of m stake; and (5)
Flight Options’ conclusory allegations of nutual
nm st ake cannot defeat the unanbi guous | anguage of
t he contract.

St andi ng

MacDer m d argues that Flight Options has
suffered no injury, and therefore cannot establish
standing to bring its counterclai ns.

To establish standing, Flight Options nust show
(1) an injury-in-fact that is actual or inmm nent;
(2) a causal connection between the injury and the
conpl ai ned of conduct; and (3) redressability by a

f avor abl e deci si on. Lujan v. Defenders of Wldlife,

504 U.S. 555, 560-61 (1992).
Fl ight Options has paid only the anount that
Flight Options asserts is the correct anount

cal cul ated pursuant to the Fall, 2003 Bl uebook



value. Although MacDerm d agreed to allow Flight
Options to pay only what it deens is the "correct”
price, MacDerm d reserved the right to pursue a
claimfor the balance of the anount that it contends
is owed by Flight Options.! By commencing this
action seeking damages pursuant to breach of
contract, fraud, breach of the inplied covenant of
good faith and fair dealing, and the Connecti cut
Unfair Trade Practices Act, MacDerm d has acted on

t hat reservation of right. Thus, MacDerm d’ s

| awsuit seeks a judgnent to enforce its
interpretation of the "correct" price so that it nmay
col l ect an amount greater than what Flight Options
interprets as the "correct” price. Accordingly, the
Court finds that Flight Options has a threatened
injury since it may be required to pay nore than
what it alleges is the "correct" price.

Unil ateral M st ake

Flight Options alleges that in using the Spring
2003 Bl uebook val ue, Flight Options nade a
uni l ateral m stake of fact. MacDerm d argues that
an alleged unilateral m stake cannot be the basis of

reformati on under Ohio | aw. Gen. Tire, Inc. v.

This fact is alleged in MacDerm d’'s conpl aint.
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Mehlfeldt, 691 N E. 2d 1132 (Chio C. App. 1997).

Fl i ght Options concedes that this is generally
the rule of law in Ohio, but points to the exception
to the rule "where the m stake occurred due to a
drafting error by one party and the other party knew
of the error and took advantage of it." Gal ehouse

Construction Co. Inc. v. Wnkler, 714 N. E. 2d 954,

955 (Chio Ct. App. 1998). Accordingly, Flight
Options is entitled to make a showi ng that a
drafting error occurred in calculating the
repurchase price, which error was known to MacDerm d
at the time. The notion to dismss will be denied

on this basis.



Future Events

MacDerm d asserts further that Flight Options’
claimof "mutual m stake" is based on the
publication of the Summer and Fall Bl uebooks, which
occurred after the execution of the repurchase
agreenent and therefore constitute future events
t hat cannot justify reformation of the contract.
MacDerm d argues that the Spring Bl uebook was the
correct publication to use since it was the "nearest
prior issue" at the tinme of the repurchase
agreenent’ s execution. According to MacDerm d, it
was not intended that the repurchase price be
det erm ned upon market conditions in effect at the
repurchase cl osing.

Flight Options counters that the Summer and Fall
Bl uebook publications occurred prior to the closing
date of the repurchase, and therefore, it was a
m st ake not to use the Fall Bl uebook value to
cal cul ate the repurchase price.

At issue is the | anguage "nearest prior issue
date of the re-purchase...” of the cal culation
formula stated in Schedule A to the Purchase
Agreement. |If the "date of the re-purchase" is

interpreted to mean the closing date of the



repurchase, then the publications of the Summer and
Fal | Bl uebooks are not future events. In ruling on
this notion to dism ss, the Court declines to

determ ne the intent of such | anguage. Accordingly,
the motion to dismss will be denied on this ground.

Ref ormati on of M stakes as to Price

MacDerm d asserts that contracting parties risk
m spricing their deals, and therefore, m stakes as
to market conditions or financial ability do not
justify avoidance under the rule governing m stake.
See Restatement 2d of Contracts §152, Conment b.
However, this controversy involves determ nation of
whi ch Bl uebook is the "nearest prior issue date to
the re-purchase” rather than a party’s m staken
assunmption as to the market or financial ability.
Accordingly, the Court will deny the notion to
di sm ss on this ground.

Concl usory All egations of Miutual M stake

In its final argument, MacDerm d argues that the
facts alleged in the conplaint and the docunents
i ncorporated therein evince an unanbi guous intent of
the parties that cannot be refuted by parol or

extrinsic evidence. However, parol evidence may be
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used to prove the existence of a m stake. Gen.
Tire, 691 N.E.2d at 1135. The Court will not

di sm ss the claimof nutual m stake w thout review
of evidentiary materials to determ ne whether a
nmut ual m stake occurred.

CONCLUSI ON

Based on the foregoing, plaintiff’s notion to
dism ss and to strike [doc. #22] is DENI ED.

So Ordered.

/sl

Warren W Egi nton
Senior United States
Di strict Judge

Dated this 20'" day of May, 2004 at Bridgeport,
Connecti cut.
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