UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JOHN DCE,
Pl aintiff,

V. . CASE NO. 3:99CV314( RNO)

DR. HENRY C. LEE, ET AL.,
Def endant s.

MEMORANDUM OPI NI ON ON

PLAI NTI FE''S MOTI ON FOR CLASS CERTI FI CATI ON

In a tel ephone conference earlier today, the Court granted
plaintiff's motion for class certification and stated that this
mermor andum opi ni on would follow The notion is granted for
substantially the reasons statedin plaintiff's nmenoranda i n support of
the notion [doc. #67] and i n response to def endants' opposition [doc.
#76]. The class, which is certified under Federal Rule of Civil
Procedure 23(b)(2), consists of all persons who are subject to the
regi stration and public disclosure requirenments of Connecticut's sex
of fender regi stry act, Connecticut General Statutes 88 54-250et seq.,
wi t hout notice and an opportunity to be heard on t he questi on whet her
t hey are dangerous.

Rul e 23(a) permts certificationwhen (1) the class is so numerous
that joi nder of all nmenbers isinpracticable; (2) there are questions

of lawor fact comopntothe class, (3) the clains or defenses of the



representative party are typi cal of the clains or def enses of the cl ass,
and (4) therepresentative party wll fairly and adequately protect the
interests of the class.

The first three prerequisitestoclass certificationareclearly
satisfied. At oral argunment on May 15, defendants’ counsel represented
t hat nore t han 2000 peopl e are subject tothe registrationrequirenents

of the Connecticut statute. See May 15th Hearing on Mdtions, Tr. at 11.

Al'l cl ass nenbers share t he cormon questi on of | awwhet her the statute
violates aregistrant’s constitutionally protected liberty interest in
not bei ng desi gnated a currently dangerous sex of fender w t hout notice
and an opportunity to be heard. Plaintiff's claimis typical because
def endant s have deni ed al | cl ass nenbers noti ce and an opportunity to
be heard.

Wth regardto the fourth prerequisite to class certification,
John Doe adequately represents theinterests of the class. H s counsel
have experi ence prosecuting cl ass acti ons and t he Court has observed
first-hand their conduct inthis case. Thereis no apparent confli ct
of interest between John Doe and ot her class nenbers.

Because these requirenents are satisfied, the action may be
mai nt ai ned as a cl ass acti on under Rul e 23(b) (2) provi ded t he def endant s
have acted on grounds generally applicable to the class. It is

undi sput ed t hat t hey have. Accordingly, class certificationis proper.



The only other matter that requires coment is the applicability

of theline of cases associated withGal van v. Levi ne, 490 F. 2d 1255,

1261 (2d Gr. 1973), which teach that in circunstances |likethis class
certificationmght well be unnecessary or at nost aformality. See

Vul can Soc'y of N.Y. City FireDep't v. Civil Serv. Conmin., 490 F. 2d

387, 399 (2d Cir. 1973)(“If the exam nati on procedures were found
unconstitutional as regards the named plaintiffs, they were equally so
as regards all eligible blacks and Hispanics, and it would be
unt hi nkabl e t hat t he nuni ci pal defendants woul d i nsi st on ot her acti ons
bei ng brought.”). Galvan i s i napplicabl e because def endants have clearly
stated that, inthe absence of class certification, they will not extend
the benefit of the Court’s rulinginfavor of John Doetosimlarly
situated registrants unless and until therulingis affirmed on appeal .
G ven the defendants’ position, class certification is essential.?

Dated at Hartford, Connecticut, this 18th day of May 2001.

Robert N. Chatigny
United States District Judge

! Also, the Galvan line of cases is linmted to suits seeking
prohi bitory injunctive relief. Wiile "[t]he distinction between
mandat ory and prohi bitory i njunctions is not without anbi guities or
critics,” Jolly v. Coughlin, 76 F.3d 468, 474 (2d Cir. 1996), the
el enent of the permanent injunctioninthis case requiring defendants
to take down the website is mandatory.
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