UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DENNI' S ROVE,

Petitioner,
V. . CASE NO. 3: 99CR266( RNC)
UNI TED STATES OF AMERI CA, :

Respondent .

RULI NG AND ORDER

Petitioner noves pursuant to 28 U. S.C. 8 2255 for relief from
his sentence of 70 nonths for conspiracy to distribute, and
possession with intent to distribute, marijuana. He alleges that his
counsel rendered ineffective assistance at the sentencing hearing
because they refused to permt himto make a statenment denonstrating
acceptance of responsibility, which could have led to a two-1evel
reduction in his offense |level pursuant to U S. S.G 8§ 3E1.1. The
governnment contends that the notion should be dism ssed wthout a

hearing on the ground that petitioner cannot possibly make the

showi ng required by Strickland v. Washi ngton, 466 U. S. 668 (1984).
agr ee.
.  FEacts

After a jury trial, petitioner was convicted of conspiracy to
di stribute 1000 kil ogranms or nore of marijuana and possessi on of

marijuana with intent to distribute. He pronptly retained counsel to



represent him on appeal but continued to be represented in connection
with sentencing by the same | awyers who had represented himat trial
Bef ore sentence could be inposed, it was necessary to conduct
somewhat | engthy hearings to determne the quantity of marijuana for
whi ch petitioner should be held accountable. Petitioner did not
testify at the hearings but he did tell the Probation Ofice in a
post-trial interview that he had been involved in a couple of 20-
pound deals. See Presentence Report § 280. Utimately, the quantity
involved in the charged conspiracy was found to be | ess than 50

kil ograms, and the rel evant conduct quantity was found to be nore

t han 100 but | ess than 400 kil ograms. Based on these findings,
petitioner received a guideline sentence of 70 nonths, consisting of
a sentence of 60 nonths on the conspiracy count, and a consecutive
sentence of 10 nonths on the substantive count.

Bef ore sentence was i nposed, petitioner argued through counsel
that he should receive a two-level reduction for acceptance of
responsibility on the ground that, prior to trial, he had offered to
plead guilty to a conspiracy offense involving |less than 100
kil ogranms of marijuana.? The governnment opposed any reduction,

partly on the basis of petitioner’'s post-trial statements to the

1 The governnment had insisted that petitioner plead guilty to
a conspiracy involving at |east 100 kil ograms, which he was unw | ling
to do because of the mandatory m ni num sentence of 5 years. See 21
US.C 8 960(b)(2)(0G.



Probation O fice, which were inconsistent with the true extent of his
i nvol venent in dealing marijuana as determ ned by the court. |
informed petitioner that he was not automatically precluded from
seeking a reduction for acceptance of responsibility, but that to
have any chance of getting

a reduction he would have to accept responsibility before sentence
was i nposed. | also stated that even if he nade a cl ean breast of

it, his request for a reduction mght well be denied. After a

recess, petitioner’s counsel reported that, in view of petitioner’s
deci sion to pursue an appeal, they would "leave it as it [was]." Tr.
of Sentencing Hearing, Vol. I1l, page 49.

Petitioner appeal ed his conviction on three grounds. He
contended that (1) a mstrial should have been declared after a juror
reported an out-of-court encounter with a stranger who appeared to be
associated with petitioner; (2) translated transcripts of wretapped
conversations should not have been admtted; and (3) the evidence was
insufficient to support the verdict.? No issue of ineffective

assi stance of counsel was rai sed. The conviction was affirned. See

United States v. Richards, 48 Fed. Appx. 353 (2d Cir. 2002).

1. Di scussi on

A notion under 8§ 2255 may be dism ssed without an evidentiary

hearing if "the nmotion and the files and records of the case

2 The insufficiency argunent was subsequently wi t hdrawn.
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concl usively show that a petitioner is entitled to no relief."” 28

U S C 8§ 2255, Dalli v. United States, 491 F.2d 758, 760 (2d Cir.

1974). To obtain relief in this case, petitioner nust show that (1)
his | awyers’ performance fell below an objective standard of
reasonabl eness, and (2) there is a reasonable probability that, but
for the deficiency, the outconme of the proceeding woul d have been

di fferent. Strickland, 466 U. S. at 687-88, 694. Petiti oner cannot

make either showi ng. Accordingly, an evidentiary hearing is
unnecessary.

Petiti oner cannot overcone the "strong presunption” that his
| awyers’ performance was "within the wi de range of reasonabl e

pr of essi onal assistance.” Strickland, 466 U.S. at 689. Even

assum ng his |awers advised himto remain silent at the sentencing
hearing against his better judgnment, their advice was objectively
reasonable in the circunstances. Petitioner had retained counsel to
chal l enge his conviction on appeal. A reasonable |awer could
believe that for petitioner to truthfully admt his involvenment in
selling nore than 100 kil ograns of marijuana, which he had previously
deni ed, would prejudice his ability to obtain a reversal of his
conviction. At a mininmum it would make it difficult for himto show
that a trial error seriously affected the fairness, integrity or
public reputation of judicial proceedings. At the sanme tine, a

reasonabl e | awyer could conclude that even if petitioner truthfully



admtted the full extent of his marijuana sales, getting credit for
acceptance of responsibility at that |late stage in the proceedi ngs
over the governnment’s vigorous objection was extremely unlikely,
particularly in viewof US. S.G § 3E1.1, Application Note 2, which
requires that post-trial determ nations of acceptance of
responsibility be based "primarily upon pre-trial statenments and
conduct." Bal ancing these considerations, a reasonable |awer could
conclude that petitioner should remain silent.

For much the sanme reason, petitioner cannot show that but for
his | awers’ advice, he probably would have gotten credit for
acceptance of responsibility. Under Application Note 2, a defendant
can get credit for acceptance of responsibility after trial only in
"rare situations.” Here, petitioner would have had to point to
pretrial words and conduct reflecting a willingness on his part to
truthfully admt, and not falsely deny, his involvenent in selling
nore than 100 kil ograms of marijuana. As the government correctly
enphasi zes, that was not petitioner’s position prior to trial.
Clearly, then, this was not one of those "rare situations" where a
reduction for acceptance could be granted after the defendant had

tried the case and | ost.?3

3 Petitioner contends that his appellate | awer was
i neffective because he failed to carry out petitioner's instruction
to include the above claimfor ineffective assistance of counsel in
his direct appeal. Here, too, petitioner cannot satisfy either prong
(continued...)



[11. Concl usi on

For the foregoing reasons, petitioner’s notion to set aside his
sentence is hereby denied. The Clerk may close the file.

So ordered.

Dated at Hartford, Connecticut this 12th day of May 2004.

Robert N. Chatigny
United States District Judge

3(...continued)
of Strickland. Ineffective assistance clainms are generally not
addressed on direct appeal, see Billy-Eko v. United States, 8 F.3d
111, 114 (2d Cir. 1993), and petitioner could not have denonstrated
to the appeals court, any nore than he can now, that the claimhe
wanted his appell ate counsel to pursue has nerit.
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