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MEMORANDUM OF DECI SI ON ON MOTION TO DI SM SS [# 15]

M sael Padilla, a fornmer enployee of the Connecti cut
Department of Mental Retardation (“DVR’'), filed this |lawsuit
under 28 U.S.C. 8§ 1983 against Thonas Harris, the DVMR Personnel
Manager, Angel a Papal e, the DVR Assistant Regional Director, and
Peter O Meara, the DVR Comm ssioner, alleging violations of the
equal protection clause of the Fourteenth Anendnent after he was
termnated follow ng an incident in which a patient was found
with dried bl ood and bruises on her face. According to
plaintiff's allegations, while an investigation of the incident
uncovered a series of problens relating to supervision and
staffing, only he was term nated and no disciplinary action of
any kind was taken against any of the other - female - staff
menbers. Plaintiff alleges that his termnation was irrational,
arbitrary and intentional discrimnation in violation of equal
protection under both a “class of one” theory and as sex
di scrim nation.

Def endants have noved to dism ss the “class of one” claim

arguing that plaintiff fails to state a clai mupon which relief



can be granted because he does not allege that he was maliciously
singled out for differential treatnent. Plaintiff, in turn,

contends that under the Suprene Court’s decision in Village of

WI |l owbrook v. O ech, 528 U S. 562 (2000), an allegation of

subjective ill-will or malice is not required to nake out a valid
“class of one” equal protection claim

In A ech, the plaintiff had alleged that the defendant
Village had intentionally demanded a 33-foot easenent as a
condition of connecting her property to the municipal water
supply, while a 15-foot easenent was demanded fromsimlarly
situated property owners. 528 U S. at 565. The plaintiff’s
“conplaint also alleged that the Village's demand was ‘irrational
and wholly arbitrary’ and that the Village ultimtely connected
her property after receiving a clearly adequate 15-f oot
easenent.” |d. On the basis of these allegations, the Suprene
Court concluded that the conplaint “state[d] a claimfor relief
under traditional equal protection analysis.” 1d. Accordingly,
the Court declined to address the theory of subjective ill wll
relied upon by the Seventh Circuit.?

While the Second Circuit has stated that proof of subjective
ill-will is not an essential elenment of an equal protection

claim Jackson v. Burke, 256 F.3d 93, 97 (2d G r. 2001), nore

The plaintiff had also alleged that the Village acted with ill will
because she had previously filed a successful |awsuit against it on an
unrelated matter. 1d. at 563. Because of this allegation, the Seventh
Circuit had reversed the district court’s grant of a notion to dismss.
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recently, that court has described Jackson’s observation as
dicta, and has expressly declined to address whether 4 ech has

renmoved the requirenent of nmalice or ill-will. Harlen Assoc. v.

| ncorporated Village of Mneola, 273 F.3d 494, 499-500 (2d G r

2001); see also Gordano v. Cty of New York, 274 F.3d 740, 751

(2d Cir. 2001) (declining to determ ne whether O ech nodified the
circuit’s requirenent that a plaintiff allege an illicit notive
because plaintiff had not provided any evi dence that he was
intentionally subjected to differential treatnment).?

Def endant argues that the Court should follow the two
circuit courts that have concluded that, notw thstanding the
seem ngly unanbi guous | anguage of O ech, an allegation of illicit

notivation is still required. See Shipp v. MMhon, 234 F.3d 907

(5" Cir. 2000); Hilton v. Gty of Weeling, 209 F.3d 1005 (7t"

Gr. 2000).

’ln Presnick v. Orange, 152 F. Supp. 2d 215, 224 (D. Conn. 2001), relied
upon by defendants, this Court noted that A ech had held that “[o]Jur cases
have recogni zed successful equal protection clainms brought by a ‘class of
one,’” where the plaintiff alleges that she has been intentionally treated
differently fromothers simlarly situated and that there was no rationa
basis for the difference in treatnment.” This Court also stated that in the
Second Circuit, “it is established that a plaintiff can establish a violation
of equal protection where ‘the person, conpared with others simlarly
situated, was selectively treated; and (2) such selective treatnent was based
on inperm ssible considerations such as . . . intent to inhibit or punish the
exerci se of constitutional rights, or malicious or bad faith intent to injure
a person.’” 1d. (quoting Ctrowey v. Courville, 76 F.3d 47, 52-53 (2d Cr.
1996)). In Presnick, however, this Court found that even if the plaintiff had
created a disputed fact as to the existence of nmalice, the defendant was
entitled to summary judgnment because the undi sputed facts denonstrated no
evidence of differential treatnent. Thus, the issue of nmalice vel non (and
its significance) was not dispositive. Moreover, Presnick was deci ded before
the Second Circuit’s recent discussions of dech, and the Court’s concl usions
in the instant case are informed by the nore recent Second G rcuit casel aw.
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In Shipp, the Fifth Crcuit stated, citing only d ech, that
“[t]o state a claimsufficient for relief, a single plaintiff
must allege that an illegitimate animus or ill-will notivated her
intentionally different treatnent fromothers simlarly situated
and that no rational basis existed for such treatnent.” As this
Court cannot find a basis in AQech for that proposition - and
i ndeed, O ech expressly declined to reach the Seventh Crcuit’s
alternative theory of subjective ill will - the Court does not
find this decision persuasive.

In Hlton, the Seventh Crcuit was faced with a cl ai m of
unequal police protection, where the plaintiff did not allege
that he was deni ed protection because of any malice or ill-wll
on the part of the police departnent and provi ded no evidence in
opposition to sunmary judgnent as to why the police declined to
respond to his conplaints. |n considering whether any evidence
of i nproper notivation was required after dech, the court
obser ved:

The role of notive is left unclear by the Suprene Court’s

decision. On the one hand the Court recited the standard

formula that the equal protection clause forbids intentional
differences in treatnent for which there is no rational
basis. On the other hand it said that the claimthat the
difference in treatnent was “irrational and wholly
arbitrary” (enphasis added) was sufficient and that the

Court was not reaching our “alternative theory of

‘subjective ill wll.”” 120 S. . at 1075. If a nerely

unexpl ai ned difference in police treatnent of simlar

conpl aints nmade by different people established a prinma

facie case of denial of equal protection of the |laws, the

federal courts would be drawn deep into the | ocal

enforcenment of petty state and | ocal |aws. Repeating what
we said in our opinion in Oech, and Justice Breyer in his
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concurring opinion in the Suprene Court, 120 S. C. at 1075,
we gloss ‘no rational basis’ in the unusual setting of
‘class of one’ equal protection cases to nean that to nmake
out a prima facie case the plaintiff nust present evidence
that the defendant deliberately sought to deprive himof the
equal protection of the laws for reasons of a personal
nature unrelated to the duties of the defendant’s position.
Id. at 1008.

Unlike Hilton, this case is before the Court on a notion to
dismss.® The Court cannot ignore the plain | anguage of the
Suprenme Court in Oech that allegations that a plaintiff had been
“intentionally treated differently fromothers simlarly situated
and that there is no rational basis for the difference in
treatnent” were sufficient to state a claimfor denial of equa
protection. 528 U.S. at 564. Plaintiff’s allegations here that
“[t]he disparate treatnment to which the defendants subjected the
plaintiff was arbitrary, intentional and irrational,” Second
Amended Conpl. at § 10, are sufficient under A ech to survive a
nmotion to dismss under Fed. R CGv. P. 12(b)(6) for failure to

state a claim

SWhile this case may eventual |y present the issue whether dech has
nodi fied the Second Grcuit’s requirement that the plaintiff prove that the
differential treatnment was based on either "inperm ssible considerations such
as race, religion, intent to inhibit or punish the exercise of constitutiona
rights, or malicious or bad faith intent to injure a person,” Lisa' s Party
Gty, Inc. v. Town of Henrietta, 185 F.3d 12, 16 (2d G r. 1999) (citations
omtted), the Court finds that such a ruling would be premature at this point.
If, after discovery, it appears that plaintiff’s claimfails for absence of
evi dence of intentional disparate treatnment, cf. G ordano, 274 F.3d at 751, or
for lack of evidence of wholly arbitrary treatment, this Court would not be
required to resolve the standard for proving a denial of equal protection. On
the other hand, if plaintiff’'s proof suggests a notivation falling sonewhere
between “wholly arbitrary” and subjective ill-will, then the Court will be
required to ascertain what quantum of evidence is required after 4 ech
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Def endant’s notion is therefore DEN ED.

I T 1S SO ORDERED.

/s/

Janet Bond Arterton, U. S.D.J.

Dat ed at New Haven, Connecticut, this 24th day of April, 2002.



