UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

SONDRA MILLS
V. :  CASE NO. 3:00 CV 935 (SRU)
STATE OF CONNECTICUT,

JUDICIAL DEPARTMENT

RULING ON DEFENDANT'SMOTION FOR SUMMARY JUDGMENT

Faintiff Sondra Mills (“Mills’) brings this action seeking damages and other rdief under Title VII
of the Civil Rights Act of 1964, 42 U.S.C. 8§ 2000e, et seg., for dams of deprivation of rights secured by the
laws of the United States. The defendant, the State of Connecticut, Judicia Department (“Judicia
Department”), has moved for summary judgment on al of the remaining claimsraised in Mills complaint. For
the reasons set forth below, the defendant’s Motion for Summary Judgment (Doc. 32) isdenied in part and

granted in part.

Background

Mills, an African-American femae, was hired by the Judicid Department on September 12, 1975
asacdek typist. Dep. Of SondraMills (doc. #36, Exh. B) a 18. Over the following twenty-four years, she
remained an employee of the Judicid Department.

During her tenure at the Judicid Department, Mills applied for severd vacant postions. Each time,
she was not selected. On October 10, 1985, Millsfiled acomplaint with the Connecticut Commission on
Human Rights and Opportunities (*CHRO"”) and the Equa Employment and Opportunity Commission

(“EEOC") cdlaming that she was denied a promotion to Assistant Clerk on the basis of her race, in violation of



Connecticut Generd Statutes § 46a-60(a)(1) and Title VII of the Civil Rights Act of 1964, as amended. Mills
CHRO complaint was dismissed in December 1986. Sometime prior to 1999, she received a notice of right to
sue from the EEOC dismissing her complaint for lack of reasonable cause and informing her that she had 90
days from receipt of the notice to sue. Millsdid not file alawsuit in federd or state court.

In March 1987, Mills was promoted to the position of Assistant Clerk. Def’s Statement of
Materid Facts, 9 (doc. #34). A few months later, the position was changed to Court Room Clerk I1.

In 1993, Mills applied for the position of Caseflow Coordinator, but was not promoted to that position. She
goplied again in 1995 and 1999. The Caseflow Coordinator postion is classfied asa* professona” postion,
requiring Sx years of professona experience in public administration, court operations, law, or arelated field.
Completion of a college degree or an advanced degree in public adminigtration, crimina justice, or arelated
field may be substituted for the required professona experience. Mills, amember of the non-professiona
Judicid Employee Unit, AFSCME, Local 749, was not considered to have the requisite professond or
educationd experience to qualify for the postion. Beginning in 1997, Mills dso made three attempts to be
promoted to the position of Deputy Clerk. Each time, she was not selected.

On or about September 13, 1999, after she was denied the Caseflow Coordinator position for the
third time, Millsfiled acomplaint with the CHRO and the EEOC dleging that she was not promoted on the
basis of race in violation of Connecticut General Statute § 46a-60(a)(1) and Title VII. In that complaint, Mills
sated that she had gpplied for positions throughout her tenure at the Judicial Department and was regjected in
favor of a Caucasian candidate each time. On February 1, 2000, Mills received aletter from the CHRO
dismissing her complaint on the grounds that the Judicid Department had provided undisputed documentation

to verify that the candidates sdected for the Caseflow Coordinator position in July of 1999 had greater



qudifications than Mills. The CHRO aso found that any promotiond opportunities denied in 1997 or before
were untimely and not considered for the purpaoses of the 1999 complaint.

On May 2000, Millsfiled this lawsuit, leging discrimination in violation of Title VIl and
Connecticut General Statutes 88 46a-58(a), 46a-60. On September 13, 2001, the defendant filed amotion
seeking judgment on the pleadingsin favor of the defendant on Mills gate law clams. (Doc. #25). On
October 16, 2001, this court granted the defendant’ s motion and dismissed Count Two of the plaintiff's

complaint without prejudice.

Summary Judgment Standard

Summary judgment is gppropriate when the evidence demondrates that “there is no genuine issue
asto any materid fact and that the moving party is entitled to a judgment as amatter of law.” Fed. R. Civ. P.

56(c); see dso Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256 (1986) (plaintiff must present affirmative

evidencein order to defeat a properly supported motion for summary judgment).
When ruling on a summary judgment motion, the court must congtrue the facts in the light most
favorable to the non-moving party and must resolve dl ambiguities and draw dl reasonable inferences against

the moving party. Anderson, 477 U.S. at 255; Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475

U.S. 574, 587 (1986); Adickesv. SH. Kress & Co., 398 U.S. 144, 158-59 (1970); see dso Aldrich v.

Randolph Cent. Sch. Digt., 963 F.2d. 520, 523 (2d Cir.) (court is required to “resolve al ambiguities and draw

al inferencesin favor of the nonmoving party”), cert. denied, 506 U.S. 965 (1992). When amotion for
summary judgment is properly supported by documentary and testimonia evidence, however, the nonmoving

party may not rest upon the mere dlegations or denids of her pleadings, but rather must present sgnificant



probative evidence to establish a genuine issue of materid fact. Celotex Corp. v. Catrett, 477 U.S. 317, 327

(1986); Colon v. Coughlin, 58 F.3d 865, 872 (2d Cir. 1995).

“Only when reasonable minds could not differ asto the import of the evidence is summary

judgment proper.” Bryant v. Maffucd, 923 F.2d 979, 982 (2d Cir. 1991), cert. denied, 502 U.S. 849

(1991); see dso Suburban Propane v. Proctor Gas, Inc., 953 F.2d 780, 788 (2d Cir. 1992). If the nonmoving

party submits evidence that is“merely colorable” or is not “sgnificantly probetive,” summary judgment may be
granted. Anderson, 477 U.S. a 249-50. “The mere existence of some aleged factua dispute between the
partieswill not defeat an otherwise properly supported motion for summary judgment; the requirement is that
there be no genuine issue of materid fact. Asto materidity, the substantive law will identify which facts are
materid. Only disputes over facts that might affect the outcome of the suit under the governing law will properly
preclude the entry of summary judgment. Factud disoutesthat are irrdlevant or unnecessary will not be
counted.” 1d. a 247-48. To present a“genuine’ issue of materid fact, there must be contradictory evidence
“such that a reasonable jury could return averdict for the non-moving party.” 1d. at 248.

If the nonmoving party has failed to make a sufficient showing on an essentia eement of his case
with respect to which he has the burden of proof at trid, then summary judgment is gppropriate. Celotex, 477
U.S. a 322. In such agtuation, “there can be 'no genuine issue asto any materid fact,’ snce acomplete failure
of proof concerning an essentiad element of the nonmoving party's case necessarily renders dl other facts
immaterid.” |d. at 322-23; accord, Goenagav. March of Dimes Birth Defects Foundation, 51 F.3d 14, 18
(2d Cir. 1995) (movant's burden satisfied by showing if it can point to an absence of evidence to support an
essentid dement of nonmoving party’sclam). In short, if there is no genuine issue of materid fact, summary

judgment may enter. Celotex, 477 U.S. at 323.



Discussion

1. Timdiness of Rantiff’s Title VII Clams

Asaprdiminary matter, we must determine which claims made by Mills are timdly for the
purposes of bringing aTitle VII dam. The gatute' s requirements for timely filing are clear and unequivoca:

[In the case of aclaim for] an unlawful employment practice with repect to which the person
aggrieved hasinitidly indituted proceedings with a State or loca agency with authority to grant or
seek relief from such practice or to inditute crimina proceedings with respect thereto upon
receiving notice thereof, such charge shal be filed by or on behdf of the person aggrieved within
three hundred days after the dleged unlawful employment practice occurred, or within thirty days
after receiving notice that the State or local agency has terminated the proceedings under the State
or local law, whichever is earlier, and a copy of such charge shdl be filed by the Commission with
the State or local agency.

42 U.S.C. § 2000e-5(€)(1). This gatutory provison “functions as a statute of limitationsin that discriminatory
incidents not timely charged before the EEOC will be time-barred upon the plaintiff's suit in didtrict court.”

Quinn v. Green Tree Credit Corp., 159 F.3d 759, 765 (2d Cir. 1998).

Millsfiled a complaint with the CHRO and the EEOC in October 1985 regarding Assstant Clerk
promotion applications made in 1976 and 1985. On September 13, 1999, Mills filed the CHRO and EEOC
complaint on which this lawsuit isbased. Thus, for the purposes of this lawsuit, only incidents that occurred
within three hundred days before September 13, 1999 that is, on or after November 15, 1998 are
consdered timely. With thisin mind, the discrimination aleged to have occurred in 1976 and 1985, when Mills
gpplied for and was denied the Assistant Clerk promotion, iswell beyond this three-hundred-day limit.
Similarly, the aleged discrimination that accompanied her faled bid for the Caseflow Coordinator postionin

1993 and 1995, and the Deputy Clerk position in 1997, are dso beyond the statutory period. Only promotion



denids that occurred after November 15, 1998 are digible for review in thislawsuit. Of the claims presented in
Count One of Mills complaint, only the denid of the Caseflow Coordinator postion in 1999 and the Deputy
Clerk pogtion in 1999 fdl within the statutory period.

Mills argues that the denias of promotions prior to November 1998 should be considered by this
court under the continuing violation doctrine, which provides an exception to the statutory period specified
under 42 U.S.C. § 2000e-5(e)(1). Thisargument isunpersuasive. “The continuing-violation exception
extends the limitations period for dl cdlams of discriminatory acts committed under an ongoing policy of
discrimination even if those acts, sanding done, would have been barred by the Satute of limitations” 1d. at
765 (internd citations omitted). It iswdl settled in this crcuit that “multiple incidents of discrimination, even
amilar ones, that are not the result of adiscriminatory policy or mechanism do not amount to a continuing

violation.” Lambert v. Genesee Hosp., 10 F.3d 46, 53 (2d Cir.1993), cert. denied, 511 U.S. 1052 (1994)

(internd citations omitted). The continuing violation exception applies only where there is evidence of specific
discriminatory practices, id., and “ardationship” between such actions and an invaid, underlying policy.

Connecticut Power & Light Co. v. Sec'y of U.S. Dep't of Labor, 85 F. 3d 89, 96 (2d Cir. 1996).

Moreover, recent caselaw on this issue suggests that promotion denids “ condtitute separate and

distinct actsthat are not continuing in nature.” Robertsv. Judicia Dep't, 2001 WL 777481, *4 (D. Conn.

2001); see aso Choai v. Chemicd Bank, 939 F. Supp. 304, 311 (S.D.N.Y. 1996) (the continuing-violation

exception does not gpply to discrete incidents of nonpromotion). Accordingly, to avoid summary judgment,
Mills must produce evidence that the promotion denias resulted from some underlying policy or mechanism of

discrimination. See Lightfoot, 110 F.3d at 907; Lambert, 10 F.3d at 53.

The incidents dleged by Millsin her pleadings and supporting documents do not evidence the



required discriminatory policy. Although the candidates who were promoted were Caucasans, Mills has
presented no evidence reveding apolicy of discrimination in the promotion process. The gpplication
procedures detailed by the Judicid Department and by Millsin her complaint and deposition indicate thet the
promotion process was conducted with congderabl e atention towards fairness and merit. The available
positions had minimum qualifications that each candidate was required to meet or exceed in order to be
promoted. See, eq., Def. Stat. Of Materid Facts (Doc. #34), Exh. 1, Att. A. Candidates were required to
complete gpplications detailing their interest in the position, qudifications, and current job respongbilities. 1d.
Exh. 6, Att. A. Many of the positions required completion of a scored written examination and an ora
interview. Interviews were conducted by a pand that often included an affirmative action officer, respongble
for ensuring that the process was conducted in afar and objective manner. See, eq., id. Exh. 6 (Aff. of Louis
P. Fagnani, Jr.); id. Exh. B., Att. B. Furthermore, candidates submitted resumes that did not provide any
indication of race or ethnicity. Id. Exh. 6, Att. C; id., Exh. 6, Att. D.

In sum, the dleged incidents dating from 1976 to 1999 do not condtitute a series of discriminatory
practices undergirded by a discriminatory policy, as required to satisfy the continuing- violation exception.
Consequently, Mills' clamsthat pre-date November 1998 are time-barred under Title VII. The only clams
that are timely, and thus, digible for consderation by this court are Mills dlams relaing to the 1999 denid of

the promotion to Deputy Clerk and the 1999 denial of the promotion to Caseflow Coordinator.

2. Exhaudion of Adminigrative Remedies

The defendant argues that Mills daims dleging discrimination in the denid of apromotion to



Caseflow Coordinator in 1993, 1995, and 1999 are indligible for consderation by this court because they were
not raised in her EEOC complaint. “A digtrict court only has jurisdiction to hear Title VII damsthat ether are

included in an EEOC charge or are based on conduct subsequent to the EEOC charge which is ‘ reasonably

related’ to that dleged in the EEOC charge” Buttsv. New York Dep't of Hous. Preservation & Dev., 990
F.2d 1397 (2d Cir. 1993). Mills assertsthat the claims regarding the denia of a promotion to the position of
Caseflow Coordinator is reasonably related to the dlegations raised in her 1999 EEOC complaint. The
Second Circuit has recognized that there are * stuations where clams not dleged in an EEOC charge are
aufficiently related to the dlegations in the charge that it would be unfair to civil rights plaintiffs to bar such dams
inaavil action.” 1d. at 1402. One such stuation “is essentialy an alowance of 1oose pleading. Recognizing
that EEOC charges frequently are filled out by employees without the benefit of counsd and that their primary
purposeisto dert the EEOC to the discrimination that a plaintiff dams she is suffering, we have dlowed clams
not raised in the charge to be brought in a civil action where the conduct complained of would fal within the
‘scope of the EEOC investigation which can reasonably be expected to grow out of the charge of
discrimination.”” Id.

Mills, proceeding without the benefit of lega counsd, filed acomplaint with the CHRO and the
EEOC on September 13, 1999. The complaint alleged that Mills had applied for the position of Deputy Clerk
in 1999 and was rgected. Although Mills did not alege discrimination with regard to her 1999 gpplication for
the position of Caseflow Coordinator, it is reasonable to conclude that an EEOC investigation of the Deputy
Clerk application would have included an examination of other promotion opportunities for which Mills applied.
Thus, the dlaims of discrimination aleged in Mills application for promotion to Caseflow Coordinator will be

congdered by this court.



3. Andlyss of Hantiff’s Title VII Clams

After gpplying the foregoing andlys's, the claims that remain to be addressed on the merits are
plantiff’s dams againg the Judicid Department under Title VI for race discrimination in connection with the
falure to promote her to Deputy Clerk and to Caseflow Coordinator in 1999. These clams are andyzed using

the three-gtep, burden-shifting framework established in McDonnell Douglas Corp. v. Green, 411 U.S. 792,

802-04 (1973). See Sorlucco v. New York City Police Dep't, 888 F.2d 4, 6-7 (2d Cir. 1989). Mills must

first establish a primafacie case by showing (1) that she was member of a protected class, (2) that she was
qudlified for the position for which she applied, and (3) that she was denied the position (4) in circumstances

giving rise to an inference of discrimination. See Brown v. Coach Stores, 163 F.3d 706, 709-10 (2d Cir.

1998); Audtin v. Ford Models, Inc., 149 F.3d 148, 152 (2d Cir. 1998). Defendants must then articulate “a

legitimate, nondiscriminatory reason” for giving the positions to the successful gpplicants. See Reevesv.

Sanderson Plumbing Prods., Inc., 530 U.S. 133, 142 (2000). If such areason is provided, Mills bears the

ultimate burden of proving that it isa pretext for illega discrimination. Seeid.

It is clear on the face of the pleadings that Mills has established a prima facie case sufficient to shift
the burden to the defendant.  In response, the defendant Sates that there were legitimate, non-discriminatory
reasons for not promoting Mills to the positions of Caseflow Coordinator and Deputy Clerk. Defendants
contend that Mills did not meet the minimum qudifications for the Caseflow Coordinator position and was not

the most qudified applicant for the Deputy Clerk position.

a_Caseflow Coordinator




The job specification in effect in 1999 for the position of Caseflow Coordinator required that a
candidate have six years of “professond experience in public adminigtration, court operations, law or ardated
fidd.” Def. Stat. of Materid Facts (Doc. #34), Exh. 2, Att. A. Candidates were permitted to substitute college
credit, abachelor’s degree, or an advanced degree in law, Public Administration, Crimina Justice or arelated
field for the required professona experience. Id.

The State contends that, at the time of her application, Mills was a member of a non-professiond
collective bargaining unit, and thus did not have “ professiona” experience as required for the Caseflow
Coordinator pogtion. Section 5-270(c) of the Connecticut General Statutes defines a professona employee
as.

(1) Any employee engaged in work (A) predominantly intellectual and varied in character

as opposed to routine mental, manua, mechanica or physicad work; (B) involving the consstent

exercise of discretion and judgment in its performance; (C) of such a character

that the output produced or the result accomplished cannot be standardized in relation to

agiven time period; (D) requiring knowledge of an advanced typein afidd of science or learning

customarily acquired by a prolonged course of specidized intellectud ingtruction

and dudy in an indtitution of higher learning or a hospita, as distinguished from a generd academic

education or from an gpprenticeship or from training in the performance of

routine mental, manua or physica processes, or (2) any employee who has completed the courses

of specidized intdlectua ingtruction and study described in subsection (c)(1)(D)

and is performing related work under the supervison of a professona person to quaify himsdlf to

become a professional employee as defined in subsection (c)(1).

Based on the definition of a*professona employee” provided by the datute, it is by no means clear that Mills
lengthy tenure with the Judicia Department was limited to non-professond activities. As Court Room Clerk 11,
Mills worked in the courtroom, provided assistance to litigants and counsel, performed office duties, and served

as aliaison between judicid officers and courthouse staff. See Pl. Loca Rule Stat., Exh. B, p. 29. In order to

perform these duties, Mills was required to learn the intricacies of courtroom rules and procedures and case
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management, and charged with exercising discretion when interacting with the public. Her duties were not, as
the defendant suggests, unequivocaly “non-professond.” Indeed, whether her experience should be
characterized as professond or non-professond isamaterid fact that is very much in dispute, and therefore, is

appropriate to reserve for decison by the jury.

b. Deputy Clerk

Although Mills met the minimum qualifications for the pogtion of Deputy Clerk, ultimately, she was
rgjected in favor of a candidate deemed more qualified. The four candidates for the position were evauated on
their work experience, educationa experience, and performance in an interview before apane of three
interviewers, one of whom was an affirmative action officer. Def. Stat. of Materid Facts (Doc. #34), Exh. 2,
Depo. of Louis P. Fagnani, J. Millsrecelved the lowest score in the interview and had no prior experience in
gamal clams, the areafor which the position wasto befilled. 1d. In contrast, the successful applicant garnered
the highest interview score, was alicensed atorney, and had experience in smdl dams. 1d.

The Judicid Department has identified legitimate, non-discriminatory reasons for its promotion
decisons. This shiftsthe burden to Millsto prove that these reasons were pretextud and that her race wasthe
true basis for the defendant’ s failure to promote her. A reasonable jury could conclude that the defendant’s
reasons are pretextud.

Mills s deposition testimony suggests that promotion opportunities were not uniformly
communicated throughout the entire Judicid Department, afact that ensured that the gpplicant pool for avaladle
positions would be limited to candidates who were specificdly informed of the available job opportunity. Loc.

Rule 9(c)(1) Stat., Exh. 3, p. 42. Moreover, the interview component of the eva uation process carried great
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potentia for subjectivity. Judicid Department officials contend that the interviews were conducted fairly, afact
underscored by the presence of an affirmative action compliance officer a dl of theinterviews. Loc. Rule
9(c)(1) Stat., Exh. 4, p. 2, 6. However, the same officids concede that the participating affirmative action
officer’ sinput “did not count towards a candidate stota score” 1d. Mills aso arguesthat she was qudified for
the position because she had temporarily assumed and satisfactorily performed the duties of Deputy Clerk for
amogt ayear. Fl. Brief in Opp., a 1. Findly, Millsassertsthat the position of Deputy Clerk has never been
givento aminority. 1d. at 2.

Although each of these assartions individualy may not rise to the level necessary to demondrate
that the defendant’ s decision was pretextud, taken in the aggregate, a reasonable jury could find that they
support Mills dlam that Judicid Department’ s rationale was merdly a pretext for racid discrimination. In order
to survive amotion for summary judgment, a plaintiff must demonstrate that genuine issues of materid fact exis.
That is, the plaintiff must present contradictory evidence “such that a reasonable jury could return averdict” in
her favor. Anderson, 477 U.S. a 248. Here, Mills has established a primafacie case for discrimination and
has presented sufficient circumstantia evidence that a reasonable jury could find that the defendant’ srationde
was apretext. Itiswell settled that, if the jury disbelieved the defendant’ s rationale, the jury reasonably could

“infer the ultimate fact of discrimination.” Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147

(2000). Accordingly, genuine issues of materid fact exist regarding the circumstances of Mills gpplication for

the position of Deputy Clerk, and those issues should be reserved to the jury.

CONCLUSION

For the foregoing reasons, the defendant’ s Motion for Summary Judgment (Doc. #32) is DENIED

with respect to the plaintiff’s clams relating to the 1999 applications for the positions of Caseflow Coordinator
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and Deputy Clerk, and GRANTED with respect to plaintiff’s other clams.
It isso ordered.

Dated at Bridgeport, Connecticut this day of April 2003.

Sefan R. Underhill
United States Digtrict Judge
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