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JOHN ARMSTRONG, ET AL.,

Def endant s.

RULI NG AND ORDER

Plaintiff Reginald Harris, an inmate at MacDougal |l -Wal ker
Correctional Institution, brings this action pursuant to 42 U.S. C.
§ 1983 against former Connecticut Departnment of Correction
Comm ssioner John Arnstrong, Doctor Mngzer Tung and Nurse
Supervi sor Joan Dobson claimng that when he was incarcerated at
Garner Correctional Institution they were deliberately indifferent
to his serious nedical needs in violation of the Ei ghth and
Fourteenth Anendnents. Plaintiff has noved for leave to file a
second anended conpl aint. Def endants have noved to dism ss the
conplaint and for a protective order. For the reasons that foll ow,
plaintiff’s notion is denied, the notion to dismss is granted in
part and denied in part, and the notion for protective order is
gr ant ed.

Summary of the Conpl ai nt

The operative conplaint in this case, the first anended

conplaint, was filed in February 2003. It alleges that when



plaintiff was at Garner, he was transported to MacDougal | - Val ker
three times a week for dialysis treatnments, which were perforned
under the direction of a kidney specialist, who also prescribed
medi cations for the plaintiff. According to the conplaint,

Dr. Tung prevented plaintiff fromgetting dialysis treatnents on
several occasions, failed to conply wth orders issued by the
kidney specialist to help plaintiff wthstand his dialysis
treat nents and associ at ed pain, wongly di scontinued several of his
medi cations, refused to see himeven when nursing staff requested
t hat he be seen by a doctor imedi ately, and refused to provide him
with a kidney transplant. Wth regard to Supervisor Dobson, the
gist of the allegations is that, in her capacity as Garner’s
grievance coordi nator, sheinproperly treated plaintiff’s enmergency
grievances as if they entailed no energency, thus causing himto
suffer unwarranted delay in obtaining energency treatnent.
Finally, wth regard to forner Comm ssioner Arnstrong, the
conplaint alleges that plaintiff should have been transferred from
Garner to MacDougal | - Wl ker, where he could get dialysis treatnments
w thout having to be shuttled back and forth between the two
facilities at state expense.

The Motion for Leave to Anend

Plaintiff seeks leave to file a second anended conplaint to
add nunerous defendants and clains concerning nedical care he

received in the past at other correctional facilities besides



Garner and nedical care he is receiving at MacDougall-Wal ker.
These new clainms are not factually or legally related to his
exi sting clainms concerning the care he received at Garner.

Rul e 15(a) of the Federal Rules of Civil Procedure provides
that | eave to anend a conplaint "shall be freely given when justice
so requires.” Underlying this rule is an assunption that the
anmended conplaint will clarify or anplify the original cause of
action. The proposed anendnents woul d not serve these purposes but
instead would add nunerous wunrelated parties and clains.
Accordingly, the notion for |eave to anend is denied.

Motion to Dism ss

Def endants nove to dismss any clains for noney damages
brought against themin their official capacities on the ground
that such clains are barred by the El eventh Anendnent; any cl ains
for declaratory and injunctive relief on the ground of nootness,
plaintiff having been transferred from Garner; the clains agai nst
former Conmm ssioner Arnmstrong on the ground that the conpl ai nt does
not allege that he was personally involved in the clained
violations of plaintiff’s constitutional rights; and any conspi racy
claimon the ground that the conplaint fails to adequately all ege
any facts to support the existence of a conspiracy to violate
plaintiff's rights. | agree that any and all such clains nust be

di sm ssed for substantially the reasons stated by defendants.



Def endants al so nove to dismss any clains with respect to
which plaintiff has failed to exhaust his adm nistrative renedi es
on the ground that such exhaustion is required by the Prison
Litigation Reform Act, 42 U S C 8§ 1997e(a). In this Crcuit,
failure to exhaust adm nistrative renedies as required by the PLRA

is an affirmati ve defense. Jenkins v. Haubert, 179 F.3d 19, 28-29

(2d Cir. 1999). As such, it generally is not anmenable to

resolution on a notion to dism ss. See Reyes v. Punzal, 206 F.

Supp. 2d 431, 433 (WD.N. Y. 2002); Hallett v. N.Y. State Dep’'t of

Corr. Servs., 109 F. Supp. 2d 190, 196-97 (S.D.N. Y. 2000). This

case i s no exception. Accordingly, the notion to dism ss based on
plaintiff's alleged failure to exhaust adm nistrative renedies is
deni ed wi t hout prejudice.

Finally, defendants nove pursuant to Rule 12(b)(6) of the
Federal Rules of Cvil Procedure to dism ss the clains against
Dr. Tung and Supervisor Dobson for failure to state a claim on
which relief can be granted. Dismssal on this basis is proper
only if it is clear that plaintiff can obtain no relief under any

set of facts consistent with his allegations. Swi erkiewicz v.

Sorema N. A, 534 U S 506, 514 (2002). Accepting plaintiff’'s

allegations as true, and given him the benefit of all | ogical
i nferences, these defendants were deliberately indifferent to his
need for dialysis treatnments and ot her nedical care in viol ation of

his clearly established rights under the E ghth and Fourteenth



Amendnents. See Estelle v. Ganble, 429 U S. 97, 104 (1976).

Accordingly, the notion to dism ss these clains nust be deni ed.

Mbtion for Protective O der

Def endants nove for a protective order excusing them from
respondi ng to out standi ng di scovery requests until thirty days from
the date of a ruling on their notion to dismss. Def endant s’
motion is granted and they are directed to respond to al
out standi ng di scovery requests within thirty days.

Concl usi on

Accordingly, plaintiff’s notion for | eave to anend [ Doc. # 34]
i s deni ed; defendants’ notion to dismss [Doc. # 29] is granted in
part and denied in part; and defendants’ notion for a protective
order [Doc. # 31] is granted.

So ordered this 31st day of March 2005 at Hartford,

Connecti cut.

Robert N. Chatigny
United States District Judge



