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Faintiff, Michele Martin (“Martin”) sued her former employer, DuPont Hooring Systems, Inc.
(formerly known as DuPont Commercid Flooring Systems, Inc.) (“DuPont”), for breach of contract,
promissory estoppel, negligent misrepresentation, breach of implied covenant of good faith and fair
dedling, fraud and discrimination on the basis of sex. Martin filed her initid complaint on November 26,
2001 and her first amended complaint on September 10, 2002. DuPont moved for summary judgment
on August 15, 2003 (doc. #32). DuPont filed a supplementa memorandum in support of itsinitia
motion for summary judgment on December 15, 2003, in response to Martin’s October 23, 2002,
second amended complaint. For the reasons that follow, DuPont’s motion for summary judgment is

GRANTED.



Factual Background

The following facts are undisouted. Martin worked as a DuPont sales associate from April
1999 until October 2000, sdlling carpet and other flooring materias primarily to corporate customers.
Jory Dennison (“Dennison”), vice presdent of DuPont’s Stamford office, offered Martin ajob in sdes
for DuPont a asdary of $65,000/year, plus reimbursement for automobile expenses. Dennison
represented to Martin over the telephone that after three months of work, Martin would receive
additiond training, acommisson compensation plan and areview for consderation of afive thousand
dollar raise.

At gpproximately the same time Martin was cong dering employment with DuPont, she was
evauating employment options with two other companies. Her former employer and former fiancé,
Danid Grant, offered Martin an opportunity to return to her prior place of employment in Ohio. Martin
testified that she “wasn’t going to go down that road . . . again,” but preferred to stay in Connecticuit.
(Martin Dep. at 45, 48.) She was aso in communication with aformer co-worker about the possbility
of joining his new company, Vanguard FHooring. Martin did not pursue employment with Vanguard
Hooring because she bdlieved that, as a new company, it faced an uncertain future. (Martin Dep. a
51.) Martin began working for DuPont on April 19, 1999.

DuPont did not raise Martin's sdary after three months. At no timein 1999 did DuPont
provide her with training or abonus plan. Martin brought her concerns about this state of affairsto
Dennison and other DuPont management in 1999 and 2000. In June 1999, Martin voiced her
objections to vice presdent Greg Keyes (“Keyes’). In August 1999, she met with Keyes and manager

Henry Grobert (“Grobert”). In December 1999, Martin dso met with regiond vice president Mike



Solecki (“Soleki”) regarding the same matters. Although she was given assurances by Keyes and
Sokecki, the circumstances of Martin’s employment did not change.

On or about February 14, 2000, DuPont provided Martin with a personaized compensation
package. Shedid not receive a better or different package from any DuPont representative. (Martin
Dep. at 148-49.) The terms of the package she received specified the following:

Base Salary: $71,500 (Including car alowance)

Bonus structure: 1 to 1 on gross profit of projects capped at 33% of

the gross profit amount. (1.E. project closes at 20% GP commission

Payable @20% of the gross profit.)

Minimum commission criteria: commission will be payable after

350 k in grass profit isachieved at level 6. No commission payable for

projects closed @12% or less. Commission paid on monthly basis.

Saary will be retroactive to January 1, 2000.

This package raised Martin’s sdlary, removed her automobile allowance and established a bonus plan
with precise parameters. Initidly, Martin did not sSign off on her compensation package. At thet time,
Martin was acutely concerned with the terms of her compensation package because she had been
playing apivota role in amulti-million dollar contract with Purdue Pharma (“Purdu€’), a contract
findlized on or about January 28, 2000.

Unhappiness over her compensation package led to a strained relationship with Dennison, her
supervisor. Martin began reporting to Solecki in DuPont’s Wallingford office. In September 2000,
Martin asked Solecki if she could have an advance on her commissions. Solecki told Martin that she

was not yet entitled to such apayment. Martin ultimately signed her compensation package on



September 11, 2000. At that time, Martin dso e-mailed Solecki to inform him that she would be
leaving for avacation in three days. Solecki e-mailed Martin back asking that in the future she follow
office procedure, which required giving additiona notice for vacation requests.

On or about September 28, 2000, Solecki told Martin to report to Dennison. Martin objected.
Solecki met with Martin on October 20, 2000. At that meeting, Solecki commented on Martin's
relationship with Dennison, criticized Martin's saes forecast and chastised Martin for the way in which
she requested |leave for vacation. On October 25, 2000, Solecki gave Martin awritten performance
counseling record and told her that she would be reviewed in thirty days. Martin resigned immediately
thereafter. Solecki asked Martin to stay, asking her to cal him a home if she reconsdered. Martin did
not call Solecki that night. Martin returned to work the next day to tell Solecki she had reconsdered.
When she arrived, Dennison asked her to return her cell phone and keys, then escorted her out of the

building.

. Procedural History

On April 10, 2001, Martin filed acomplaint of discrimination on the basis of sex pursuant to
Title VII of the Civil Rights Act with the U.S. Equa Employment Opportunities Commisson
(“EEOC"). The EEOC concluded that the information provided by Martin was insufficient to establish
aviolation of Title VI, but issued aright to sue letter on August 31, 2001. Martin received the right to
sue letter on or about November 5, 2001. On November 26, 2001, Martin filed this complaint for sex
discrimination, breach of contract, promissory estoppel, negligent misrepresentation, breach of implied

covenant of good faith and fair dedling and fraud. On August 15, 2003, DuPont moved for summary
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judgment on dl counts.

[11.  Standard of Review for Summary Judgment

Summary judgment is appropriate when the evidence demondrates that “thereis no genuine
iIssue as to any materid fact and that the moving party is entitled to ajudgment as a matter of law.”
Fed. R. Civ. P. 56(c). When there can be no difference between the conclusions of reasonable minds,

summary judgment is proper. Bryant v. Maffucdi, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502 U.S.

849 (1991).
The court is required to “resolve dl ambiguities and draw dl inferencesin favor of the

nonmoving party.” Aldrich v. Randolph Cent. Sch. Did., 963 F.2d. 520, 523 (2d Cir.), cert. denied,

506 U.S. 965 (1992). When amotion for summary judgment is properly supported by documentary
and testimonid evidence, however, the nonmoving party may not rest upon the mere alegations or
denids of his pleadings, but rather must present significant probetive evidence to establish agenuine

issue of materid fact. Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).

If the nonmoving party fails to make a sufficient showing on an essentia ement of her case
with respect to which she has the burden of proof at trid, then summary judgment is gppropriate. 1d. at
322. In such agtuation, “there can be ‘no genuine issue as to any materid fact, since a complete
falure of proof concerning an essentid dement of the nonmoving party’ s case necessaily renders dl

other factsimmaterid.” 1d. at 322-23.



I\V.  Discussion

A. Breach of Contract

Martin's breach of contract claim aleges that DuPont failed to fulfill its contractua
compensation obligations. Breach of contract is an “unjustified fallure to perform al or any part of what

ispromised in acontract.” Didrict Cablevison Limited Partnership v. Bassin, 828 A.2d 714, 720

(D.C. App. 2003); seedsoInreR. Hoe & Co., 508 F.2d 1126, 1129 (2d Cir. 1974). In

Connecticut, plaintiffs claming breach of contract must prove the following dements: the existence of a
contractua agreement; breach of such agreement; and the plaintiff suffered resulting damages. Chem-

Tek, Inc. v. Genera Motors Corp., 816 F. Supp. 123, 131 (D. Conn. 1993).

Assuming facts in the light most favorable to Martin, the contract between Martin and DuPont
required that DuPont consder Martin for araise, provide her with training and produce a compensation
package outlining the terms of her commission compensation after three months of work. Although
DuPont failed to fulfill these promises at least until the early part of 2000, nine months after she began
working with DuPont, Martin has not demonstrated that she has suffered any damage because of the
lapse. The core of Martin's clam does not rdate to the delay in providing her with training or
compensation details, but with the fallure to actudly compensate her. Martin cannot, show, however,
clam that she should have been offered any bonus compensation scheme better than or different from
the one outlined above, nor can she show that she demonstrated awork product sufficient to require
that upon review she would have automaticaly been entitled to a sdary increase. In other words, there
IS no reason to assume that had Martin been reviewed, she would have been given arase.

Under the compensation scheme Martin was actudly offered, she would receive a commission



for sdes only under certain circumstances. First, Martin could not receive commissions until gross
profits on her sales reached $350,000 for that calendar year. Second, she could only earn
commissions on sales with a profit margin of over 12%. Third, she could not collect commission
payments of more than 33% of the gross profit amount of aparticular sde. Fourth, and for present
purposes most sgnificantly, Martin could not collect a commission bonus until her sales had reached a
“level 6.”

Level 6 meansthat the work on the job has been completed and the customer has paid the full
amount of the contract price to DuPont. (Brewer Aff. 19.) Martin does not dispute this interpretation
of level 6. She notes that she was under the impression that level 6 meant that the job was Smply
“closed out,” which she understood to mean that DuPont’ s work was completed, but not necessarily
pad for. Ultimately, a DuPont employee explained to Martin that in order for ajob to reach level 6,
DuPont must have both completed the work and collected on the bill in full. (Martin Dep. at 142.)
Martin provides no evidence to suggest otherwise.

Martin offers no indication that in either 1999 or 2000, she achieved gross profits at level 6 that
were at or above the $350,000 threshold. Martin’s largest job, the Perdue contract, did not achieve
leve 6 until 2002, long after she had resigned from DuPont. According to Michelle Brewer
(“Brewer”), a DuPont Business Analyt, during 1999 Martin achieved gross profits of level 6 on
$19,976.05. Gross profits on those sales with a profit margin over 12% was $19,023.82. During
2000, Martin achieved gross profits of level 6 on $49,927.99. Gross profits on those sdeswith a
profit margin over 12% was $48,606.46. In neither year did Martin achieve the necessary $350,000

to quaify for commisson compensation.



Martin objects to the admission of Brewer’s affidavit on grounds that Brewer was not disclosed
to plaintiff’s counse as required for purposes of initid disclosure pursuant to Rule 26(a). However,
DuPont submitted a prior affidavit from Brewer on October 11, 2002 in connection with its opposition
to Martin’s motion to compd. Martin was thus put on notice that Brewer was available for discovery
purposes. Even absent Brewer’ s affidavit, Martin provides no evidence to suggest that Martin
achieved gross profits amounting to the necessary $350,000. There is no evidence to suggest that
Martin entered into a better or different contract with DuPont or that Martin fulfilled the preconditions
necessary to collect commission payments under the existing contract. Also, particularly in light of
Martin' s years of experience in the industry, Martin points to no damages semming from DuPont’s
falure to provide her with additiond training. Thus, Martin is unable to put forth evidence from which
reasonable jurors could find that she suffered any damages as aresult of any breach on the part of
DuPont.

For these reasons, summary judgment on the breach of contract claim is granted.

B. Promissory Estoppel, Negligent Misrepresentation, Fraud

Martin's second count (promissory estoppd), third count (negligent misrepresentation) and fifth
count (fraud) all require a showing of detrimenta reliance. In order to make out a promissory estoppel
clam, aplantiff must demongtrate “a clear and unambiguous promise, a reasonable and foreseegble
reliance by the party to whom the promiseis made, and an injury sustained by the party asserting the
estoppd by reason of thereliance” Cyberchron Corp. v. Caldata Sys. Dev., 47 F.3d 39, 44 (2d Cir.

1995). A clam of negligent misrepresentation in Connecticut requires a showing that a party



“supplig[d] fase information” through fallure to “exercise reasonable care or competence in obtaining or
communicating the information” and the plaintiff suffered afinancid |oss because of reasonable reliance

on the information. Foy v. Pratt & Whitney Group, 127 F.3d 229, 233 (2d Cir. 1997). In order to

prove afraud clam, a plaintiff must show that another party made a false representation submitted as
fact, that the statement was both untrue and known by the uttering party to be untrue, thet it was made
to induce reliance and that the other party did detrimentaly rely on the statement. Law v. Camp, 116
F. Supp. 2d 295, 308 (D. Conn. 2000).

Thus, in order for Martin to make out a sufficient claim on any of these three counts, she must
show both that she relied on statements by DuPont and that she suffered aloss asaresult. Martin
identifies five instances of potentia detrimentd reliance. First, Martin clamsto have abandoned her
prior position in reliance on DuPont’ s representations to her about the benefits and compensation she
would recelve a DuPont. Martin ultimately acknowledged, however, that she did not leave her
previous job to accept DuPont’s offer. (Martin Dep. at 39, 55.) Second, Martin asserts that she
suffered detrimenta reliance by turning down or falling to pursue other employment opportunities. In
her papers, Martin cites to only two other possible sales postions: one with Vanguard Flooring and
another with Decorative Fooring. Martin testified that she turned down Decorative Fooring because
she had decided not to return to Ohio and to the romantic relationship that she understood would
accompany the job offer. Furthermore, Martin had decided not to go back to Ohio before she

contacted Dennison to follow up about a job opportunity with DuPont, a which time Martin and



Dennison discussed the possible $5,000 raise. (Martin Dep. at 58-59.) Thus, chronologicdly, she
could not have relied on DuPont’ s sdlary representations when she decided to turn down the offer from
Decorative Flooring. With regard to the second opportunity, Martin testified that she rgjected an offer
from Vanguard because working for a new company offered an ungtable future. Moreover, Martin
testified that her exchanges with Vanguard resulted not in an actud offer of employment, but smply a
“verba back and forth.” (Martin Dep. a 50.) Ultimately, Martin cannot attribute her decision to
decline to pursue these offers to any action undertaken or statement made by DuPont representatives.
Third, Martin cites to DuPont’ s dleged misrepresentation about the income differentid between
sdaried and commissoned employees. Martin aleges that DuPont offered her a choice between a
sdaried and a commission sales position, but does not give any indication that DuPont made
misrepresentations, or even any specific representations, about the relative compensation attached to
each postion. Fourth, for purposes of her promissory estoppd clam, Martin dleges that she relied on
statements by DuPont to her detriment because she did not seek employment elsewhere. Her fifth and
related clam isthat she detrimentaly relied on DuPont’ s representations by remaining with DuPont asa
sdesassociate. Although not binding precedent on this court, it is instructive to note that another court

in this district has specificaly found that “[f]orbearance from seeking job opportunitiesis not sufficient

1 Martin'stestimony hereis confusing and contradictory. On page 48, sheis asked when she
told Decorative Flooring she was not coming back. She answered March of 1999. She indicated that
thiswas after she had accepted ajob with DuPont. On page 59, sheis asked about the chronology of
events and explains that she went to Ohio, made a decision not to return to Ohio, then when she
returned from Ohio, she contacted Dennison to follow up with DuPont. It appears that she does not
represent that at any time prior to turning down the offer from Decorative FHooring that she spoke with
Mr. Dennison about the now contested $5,000 raise.
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to show detrimentd reliance for purposes of promissory estoppel.” Crodan v. Housing Auth. for the

City of New Britain, 974 F. Supp. 161, 168 (D. Conn. 1997); see also D'Ulisse-Cupo v. Board of

Directors of Notre Dame High Schoal, 202 Conn. 206, 219 & n.5 (Conn. 1987). Martin has

provided no rdiable indication of the number of jobsin her field possbly avallableto her. Mere
Speculation about available opportunities in the flooring sdesindudtry isinsufficient to withsand a

moation for summary judgment. Knight v. U.S. Firelns. Co., 804 F.2d 9, 11-12 (2d Cir. 1986). None

of Martin' s dleged instances of detrimental reliance amount to actual reliance on representations made
by DuPont for which she suffered harm.
For these reasons, summary judgment is granted on the clams of promissory estoppel, negligent

misrepresentation and fraud.

C. Breach of Implied Covenant of Good Faith and Fair Dealing

Martin’s fourth claim is that DuPont breached itsimplied covenant of good faith and fair
deding. “Every contract carries an implied covenant of good faith and fair dedling requiring that neither
party do anything that will injure the right of the other to recelve the benefits of the agreement.” Habetz

v. Condon, 224 Conn. 231, 238 (1992); see dso Warner v. Konover, 210 Conn. 150, 154-56

(1989); Procaccino-Hague v. Boll Filter Corp., 2004 U.S. Dist. LEX1S 431 at *13-14 (D. Conn.

2004). Theimplied covenant of good faith and fair degling serves to protect the reasonable

expectations of the parties to the contract. losav. Gentiva Hedth Servs,, 299 F. Supp. 2d 29, 35 (D.

Conn. 2004).

Clams of breach of an implied covenant of good faith and fair dedling require dlegations
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beyond mere breach of contract. Id. a 10. In order to make out aclaim of breach of an implied
covenant of good faith and fair dedling, a plaintiff must prove the existence of a contract between

plantiff and defendant. Hoskinsv. Titan Vaue Equities Group, Inc., 252 Conn. 789, 793 (2000).

Breach of the implied covenant of good faith and fair deding, however, is a cause of action independent

from breach of contract. Buckman v. People Express, Inc., 205 Conn. 166, 170-71 (1987); seedso

Cornerstone Redlty, Inc. v. Dresser-Rand Co., 993 F. Supp. 107 (D. Conn. 1997).

In order to establish a breach of the covenant of good faith and fair deding, a plaintiff must

prove three elements. Franco v. Yde Univ., 238 F. Supp. 2d 449, 455 (D. Conn. 2002). First, the

plantiff must show that the plaintiff and defendant entered into a contract under which the plaintiff had a
reasonable expectation of benefits. Second, the plaintiff must show that the defendant undertook
actions that served to undermine the plaintiff’ sright to collect certain benefits. Third, the plaintiff must
show that the defendant, in so injuring the plaintiff’ sright, acted in bad faith. Activities donein bad faith
are those prompted by “some interested or sinister motive’ and are “ more than mere negligence.. . .

involv[ing] adishonest purpose” Fairfield Fin. Mortg. Group, Inc. v. Sdazar, 2002 Conn. Super.

LEXIS 1352 a *9 (Conn. Super. 2002) (internal citations omitted).

Although Martin has sufficiently demongtrated that she entered into an employment contract
with DuPont, under which she could reasonably expect certain benefits, not al of her expectations were
reasonable. Martin had a reasonable expectation of timely receipt of compensation, but she does not
provide evidence upon which reasonable jurors could conclude that she had a reasonable expectation
that her compensation package would contain any specific terms. For example, a no time did DuPont

represent to Martin that she would be able to collect commission proceeds from her sdles prior to total
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completion of the contract, including receipt of payment by DuPont. Thus, dthough Martin had a
reasonable expectation that she could ultimately collect commissions on contracts she procured, she
had no reasonable expectation of receiving compensation for any contract prior to that contract
reaching level 6 completion.

Martin aso had a reasonable expectation that she would not be congtructively discharged. As
previoudy discussed, however, Martin was not constructively discharged, but chose to leave DuPont of
her own volition. Her termination of employment, therefore, did not implicate the covenant of good
faith and fair dedling.

It is unnecessary to discuss specificaly each of the alegations set forth in support of Martin's
clam of breach of the covenant of good faith and fair deding. Almogt al of them are addressed
elsawherein thisopinion. Martin has repested various claims but recharacterized them as breaches of
the covenant of good faith and fair dealing; doing so does nothing to strengthen their merits. Indeed, it
weakens their merits because Martin has not presented evidence sufficient to permit reasonable jurors
to find bad faith on the part of DuPont on those clams. In the absence of a showing of bad faith, none
of Martin's arguments in support of this clam can withstand summary judgment.

For the foregoing reasons, summary judgment on the covenant of good faith and fair deding

camisgranted.

D. Sex Discrimination
In her sixth clam, Martin aleges that DuPont discriminated againg her on the basis of her sex,

inviolation of Title VIl of the Civil Rights Act (“Title VII”). Martin dleges discrimination under both

13



disparate trestment and disparate impact theories.

In order to establish a prima facie case for sex discrimination under Title VI, aplantiff must
show that she isamember of a protected class, performed her duties satisfactorily, was subject to an
adverse employment action and such action gave rise to an inference of discrimination on the basis of

membership in the protected class. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973);

St. Mary's Honor Ctr. v. Hicks, 509 U.S. 502, 506-07 (1993); see dso Chambersv. TRM Copy

Ctrs. Corp., 43 F.3d 29, 37 (2d Cir. 1994); Rosen v. Thornburgh, 928 F.2d 528, 532 (2d Cir. 1991).

Having made that initid showing, the burden then shifts to the defendant to articulate a
nondiscriminatory reasonsfor itsacts. St. Mary’s, 509 U.S. a 506-07. Findly, the plaintiff must
demondrate that the proffered explanation is a mere pretext for unlawful discrimination. 1d. at 515. As
awoman, Martin is undeniably a member of a protected class. DuPont acknowledges Martin's
satisfactory job performance by recognizing her substantia contributions to the Purdue and other sdles
contracts. Martin fails, however, to put forth evidence on which ajury could find that she suffered an
adverse employment action or that any such action occurred under circumstances giving riseto a
discriminatory inference.

An adverse employment action is a“materialy adverse change in the terms and conditions of

employment.” Galabyav. New York City Bd. of Educ., 202 F.3d 636, 640 (2d Cir. 2000) (internal

citations omitted). Such change must be “more disruptive than a mere inconvenience or an dteration of
job respongbilities” 1d. (internd citations omitted). Martin argues that she suffered adverse
employment actions when DuPont: (1) failed to adequately compensate and train her, (2) disciplined

her and (3) congtructively discharged her. DuPont provides an explanation for each dleged adverse
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employment action. First, with regard to Martin's compensation, DuPont presents evidence of smilarly
Stuated mae sales associates working during Martin' s tenure with DuPont, making less income than
Martin. One male sales associate working in 1999 and 2000 received $60,000/year in salary plusa
$350 monthly car dlowance and a 5% commission on al closed, fully paid contracts. Another mae
sdes associate working in 1999 and 2000 received a draw of $50,000/year against commissions with a
$125/month car alowance until 2000, when his draw went up to $51,500/year with no car dlowance.
Martin believes this evidence to be unpersuasive because sdes associates could opt to take less of a
draw. Itisnot clear why the option to take less of a draw makes the base salary numbers of amilarly
Stuated mae employeesirrdevant. Martin falsto explain how her own compensation package is
inferior to or less gppropriate to her experience and education than those referenced above.

Martin clams that because Craig Tiefiethder, her replacement hired in 2001, was offered a
2002 sdary of $75,000, Martin'sinitid compensation package was inferior and a product of sex
discrimination. However, Martin received a 10% raise from 1999 to 2000. It would be reasonable to
assume that had Martin stayed with DuPont an additiond year, she would have recelved another 10%
sdary increase, bringing her sdary for 2001 up to $78,650 and her sdlary for 2002 up to $86,515.
Mr. Tiefiethaler's 2002 sdlary was $75,000, $11,515 less than Martin would presumably have been
making a that time.

Moreover, the Federa Reserve estimates annud inflation for 2000 at 3.4% and for 2001 at

2.8%.2 Therate of inflation done would raise Martin's base sdary to $73,931 in 2001 and to

2 The Federa Reserve' swebsite at www.federareserve.gov, refers visitors to the Federa
Reserve Bank of Minnegpolisfor interest rates, posted by year at www.minnegpolisfed.org.
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$76,001.06 in 2002. In other words, inflation by itself, absent any discretionary salary increase, would
have raised Martin's base sdary to $1000 more than Mr. Tiefiethaer’s sdary by 2002. Martin offers
no evidence that DuPont’s sdary to her was out of step with the industry standard and, as discussed
previoudy, Martin cannot clam that DuPont ever paid her less than promised under any sdary or
compensation package offered to her. Martin’s salary went up from $65,000 in 1999 to $71,500 in
2000, thus with regard to her sdary, the change in the terms of her employment were not adverse, but
beneficid.

Second, with regard to training, DuPont notes that, dthough Martin was not granted permission
to attend one specific training sesson, she nevertheess managed to very successfully carry out her job
functions. She has pointed to no additiond training made available to amilarly stuated mae sdes
asociates. The only training opportunity to which Martin refers ingtructed employees on business
development topics, not sales. Furthermore, DuPont sent another female employee to the training
session in Martin's stead. Martin has not shown that DuPont offers these explanations with respect to
training as pretext for sex discrimination.

Third, Martin clams her disciplinary meeting rose to the leve of an adverse employment action.
However, DuPont notes that, at or about the time of Martin’s reprimand, a male DuPont employee was
amilarly scolded. The Second Circuit held that “a criticiam of an employee (which is part of training
and necessary to dlow employeesto develop, improve and avoid discipline) is not an adverse

employment action.” Weeksv. New York State (Division of Parole), 273 F.3d 76, 86 (2d Cir. 2001).

Martin's disciplinary meeting addressed procedures for vacation requests, sales numbers and the

difficult working relationship between Martin and her supervisor, dl maiters well within the parameters
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of facilitating employee development and improvement. Whether or not DuPont’ s concerns were well-
founded, nothing in this exchange suggests an inference of discriminaion. The disciplinary meeting did
not deprive Martin of meaningful terms and conditions of her employment. DuPont’ s reasonable
explanation of the need to meet with Martin shifts the burden back to Martin to show pretext. She has
failed to do so.

Findly, Martin clams that DuPont consgtructively discharged her by creating an inhospitable
workplace environment in which reasonable employees would fed compelled to go e sewhere.
“Congructive discharge of an employee occurs when an employer, rather than directly discharging an
individud, intentionaly creetes an intolerable work atmosphere that forces an employee to quit

involuntarily.” Chertkovav. Connecticut Gen. LifeIns Co., 92 F.3d 81, 89 (2d Cir. 1996) (interna

citations omitted). Working conditions are intolerable if they are o difficult or unpleasant that a

reasonable person in the employee’ s shoes would have felt compelled to resgn.” Id. Mere reprimand

isinsufficient to show congructive discharge. Stetson v. NYNEX Serv. Co., 995 F.2d 355, 360-61
(2d Cir. 1993); Spencev. Maryland Casudty Co., 995 F.2d 1147, 1156-57 (2d Cir. 1993). Mere
dissatisfaction with resource alocation in the absence of achange of title, Satus or sdary isequaly

insufficent. Godfrey v. Ethan Allen, Inc., No. 96-7978, 1997 U.S. App. LEX1S 12334, at *11-12

(2d Cir. 1997). To make out a congructive discharge clam, Martin dso must point to some intentiona

act on the part of her employer to create such an environment. Whidbeev. Garzardlli Food Specidties,

Inc., 223 F.3d 62, 74 (2d Cir. 2000). In light of the fact that Solecki asked Martin to stay, giving her
an opportunity to reflect and contact him should she change her mind, Martin has not offered evidence

of any such intentiona act on the part of DuPont. Reasonable jurors could not find that an employeein
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Martin's Stuation had no choice but to leave DuPort.
The requisite adverse action under Title VII must dso suggest an inference of discrimination.

Preferentid treatment of amilarly Stuated persons outside that protected class can create such an

inference. Hargett v. Nationad Westmingter Bank, USA, 78 F.3d 836, 839 (2d Cir. 1996). Statistical
evidence proving discrimination can lead to the same conclusion. If an employer passes up aqudlified
candidate for promotion or hire and continues to seek gpplications from prospective employees, this

too can create an inference of discriminatory intent. McDonndl Douglas, 411 U.S. at 802; Meiri v.

Dacon, 759 F.2d 989, 995-96 (2d Cir. 1985). Circumstantial evidence about surrounding events and

employer behavior can likewise yidd thiskind of inference. Ostrowski v. Atlantic Mut. Ins. Cos,, 968

F.2d 171, 183 (2d Cir.1992); Digter v. Continental Group, Inc., 859 F.2d 1108, 1115 (2d Cir. 1988).

In support of both her claim of disparate trestment and disparate impact, Martin highlights a
number of aleged instances of preferentia treatment on the basis of sex. To make out aclaim of
disparate impact, aplaintiff must identify a“ particular employment practice that causes a disparate
impact onthe basisof . . . sex.” 42 U.S.C. § 2000e-2(k)(1)(A).2 Although Martin does not pin down

one specific discriminatory “practice,” she offers numerous instances of what she believes to be sex

3 Martin's papers suggest that thisis no longer the law, but the only case she cites for this
proposition restates the requirement that for aplaintiff to make out a prima facie disparate impact case,
he or she mugt identify “a gpecific employment practice which, dthough facidly neutrd, has had an
adverse impact on her as amember of aprotected class.” Smith v. Xerox Corp., 196 F.3d 358, 368
(2d Cir. 1999). Although amendmentsto Title VII have permitted plaintiffs to “focus on an employer’s
overal decison-making process as the cause of adisparate impact,” thisis an exception to the genera
rule permitted only “if the plaintiff can show that the dements of the employer’ s decison-making
process are not capable of separation for analyss.” Id. at 368. Martin has made no such showing.
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discriminatory behavior within the company. Martin claims that whereas male salespersons were
credited for dl their sales in accordance with their contracts, she was not. She provides no indication
of how and under what circumstances mae employees were credited with sales, nor any insgght into the
substance of the employment contract of any particular mae employee, save Craig Tiefiethaer who did
not work a DuPont during Martin's tenure, much less the employment contracts of “dl made
employees” In her complaint, Martin refers to the compensation packages offered to male
sdespersons as “different” from those she received hersdf. Deposition testimony from Keyes and
Solecki reveals that some male saes associates earned less and some earned more than Martin.
Without a more probing look at the relative training and work experience of each additiona employee,
reasonable jurors could not infer discrimination from the fact that not dl employees are paid identical
wages. Martin contends that all male salespersons received training and benefit programs upon
employment or soon thereafter. Nothing in the record supports this assertion, nor is there any reason to
find that such delay condtitutes amaterid adverse change in employment because Martin successtully
performed her job despite her lack of training and would not have received additiond commission
compensation had the package been provided earlier.

Martin clams that DuPont supervisors for male salespeople did not refuse to meet or talk with
them despite their failure to extend the same courtesy to Martin. On no basis provided by either the
plaintiff or the defendant could reasonable jurors conclude that any or dl mae sdes associates had
unbridled access to DuPont supervisors. Martin clams that male sdlespeople did not have automobile
and/or mileage alowances removed from their benefit compensation plans, but DuPont citesto a

particular example in which amae employee did lose his automobile dlowance. Moreover, the only
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male sdes associate employment contract Martin provides, that of Craig Tiefiethaer, providesfor the
exact same alowances for automobile-related expenses that were offered to Martin. In both Martin's
and Tiefiethaler’ s contracts, such expenses were subsumed within the employee s sdary. Martin
argues that she received a compensation deduction for New Y ork staff while male employees did not,
but again, there is absolutely no evidence from which ajury could make this finding.

Martin aleges that mae employees who offered two weeks notice were dlowed to remain at
work during that departure period, yet she was not. Martin cannot claim to have been harmed by the
early departure because she was compensated for those weeks. (Plaintiff’s Ex. 19.) She notes that
males with lesser or Smilar experience were selected for promotions over Martin and, in arelated
complaint, Martin was never offered a management position. It istrue that Martin was never offered a
management position, but it is not clear that management positions became available, that male
employeesfilled those postions, that Martin was interested in such positions, that she expressed such
interest or that fewer than two years employment with DuPont was sufficient experience for a
promotion to management status.

Martin attempts to further substantiate her sex discrimination clams with reference to asingle
piece of datistical data. Martin notes that, according to “defendant’ s own numbers’ of available
workersin the industry, 53.9% are femae whereas DuPont employed only 19.8% femae sales gaff in
1999 and 17.6% in 2000. By “defendant’s own numbers” Martin means plaintiff’s exhibit 15, entitled
“Nationd Labor Data” Thereisno additiond identification atached to this document to give any
indication of who authored it or if DuPont has adopted or relied onit in any way. It gppearsto identify

U.S. census data from 1990, quantifying officids, managers, professonas, engineers, and sdes
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workersin (among other things) “Mfg. Wholesale Trade.” In addition to the fact that there is no reason
to attribute these number to DuPont, these figures provide far more questions than answers. How do
the U.S. Census numbers compare to the numbers actudly available in Connecticut? How have the
numbers changed in the fourteen years snce this census? Of those available femae sdesworkersin
“Mfg. Wholesdle Trade,” how many specidize in commercid flooring? DuPont is not required to
provide an exact gender mirror of the population in its sdlesforce. The Second Circuit has held that “to
make out a primafacie case the satidtica disparity must be sufficiently substantid to raise an inference
of causation.” Smith, 196 F.3d at 365. This sngle statistic does not rise to the requisite level and
reveds no indgght into DuPont’ s employment practices.

For the aforementioned reasons, Martin's claim for sex discrimination under Title VII cannot

withgand summary judgment.

V. Conclusion

For dl the reasons stated above, DuPont’ s motion for summary judgment (doc. # 32) is
GRANTED.

It is so ordered.

Dated a Bridgeport, Connecticut, this 31% day of March 2004.

/9 Stefan R. Underhill
Stefan R. Underhill
United States Didtrict Judge
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