UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DANI EL W LLI ANMS, : 3: 02CVv2213 (WAE)
Pl aintiff, :

V.

THE Gl LLETTE COWMPANY,
Def endant

RULI NG ON DEFENDANT’ S MOTI ON TO COVPEL
PRODUCTI ON OF MEDI CAL RECORDS

This is an action seeking noney damages for an all eged
violation of the Anmericans with Disabilities Act, 42 U S.C. §
12101 et seq., and for a violation of Connecticut |aw
prohi biting discrimnatory enploynent practices, codified at
Connecti cut General Statutes § 46a-60(1). Pending before the
Court is the notion to conpel production of plaintiff Daniel
Wlliams (“WIIlianms”) nmental health/nmedical records by the
defendant G llette Conpany (“Gllette”). For the reasons set
forth below, Gllette’'s motion to conpel production will be
grant ed.

Facts

The follow ng facts are taken fromthe plaintiff’s
conplaint. WIIlians was enployed by the Gllette as a senior
engi neer. I n Decenber, 2000, and again in January, 2001,

W I liams’ personal physician called Gllette and i nforned

Gllette personnel that WIllians woul d be unable to work



because he was suffering froma nmedical illness, and that

W Illianms requested nedical leave. G llette requested

addi tional information about WIlianms’ medical condition to
substantiate his claimof nmedical illness. WIIlianms alleges
that his physician provided Gllette and/or Gllette's agents
with nedical documentation indicating that WIllians suffered
fromdepression. G llette terminated WIliams, effective
April 30, 2001, for failure to provide adequate docunentation
denonstrating his illness or disability. WIIlianms all eges

that the stated reasons for his term nation were pretextual.

Di scussi on

The Suprene Court recognizes a psychot herapi st privilege,
and all 50 states and the District of Colunbia have enacted
| aws for sonme form of psychot herapist privilege. The Court
asserts that as in all other testinonial privileges, the

patient may waive the protection. Jaffee v. Rednond, 518 U. S.

1, 12-15 (1996). District courts in this circuit have held

t hat al t hough the Second Circuit recogni zes a psychot her api st -
patient privilege, the protection is waived when a plaintiff
puts his or her mental or enmotional health at issue in the

case. Alden v. Tinme warner, Inc., 1995 W 679238 *3 (S.D.N. Y.

1995). Courts have |l ong recognized that a party waives the



psychot her api st-patient privilege by conmmencing an action for

recovery based on his nental condition. Kerman v. City of New

York, 1997 W. 666261 *2 (S.D.N. Y. 1997). |In Sidor v. Reno,

1998 WL 164823 *2 (S.D.N. Y. 1998), the court cites Winstein's

Federal Evidence for the proposition that “there is no

privilege as to comruni cations relevant to the nental or
enotional condition of the patient in any proceeding in which
the patient relies on the condition as an elenent of the
patient’s claimor defense. A claimfor nmental pain and
suffering waives protection of the psychotherapi st-patient
privilege because the claimputs the patient’s mental
condition in issue.” 3 Jack B. Weinstein & Margaret A. Berger,

Weinstein’'s Federal Evidence, 8§ 504.07(7-8) (2d ed. 1997).

The court in Sidor stated that there is no distinction in
wai ver anal ysis between the records of a psychot herapi st and
t hose of a physician, because “clearly, physician’s records
can contain equally sensitive and/or embarrassing

information.” Sidor V. Reno at 2.

As a threshold issue, Wlliams initially had no objection
to providing the docunmentation in question, and agreed to
produce said docunents. At his deposition, WIllians reversed
hi msel f, and refused to provide any information about his

nmedi cal and/or psychiatric history, and stated that he would



not provide Gllette with copies of his nedical records.

After consultation with his counsel during the deposition,
WIilliams ultimately agreed to testify about his psychiatric
treatment, and he agreed to provide his own counsel wth

aut hori zations for the rel ease of his nedical and/or
psychiatric records. G llette asserts that by failing to make
atimely objection to the discovery request for his nedical
records, WIllianms has waived his right to do so. The Court
concurs. “A party which fails to object to a discovery
request waives any objections it m ght otherw se have nmade.”

Kinbro v. I.C._System lInc., 2002 W. 1816820 *1 (D. Conn.

2002) . Concl usi on

For the reasons set forth above, the Court GRANTS
Gllette's notion to conpel the production of nedical records
(Doc. # 22). Wllianms is instructed to produce his nedica
records, including psychiatric and/ or nmental health records,
for the years 1998 through the present. WIllians is also
instructed to make hinself available to Gllette's counsel for
a continuation of the deposition concerning the alleged
disability discrimnation claimand nmental health records
WIlliams is ordered to produce.

SO ORDERED this 24th day of March, 2004, at Bridgeport,

Connecti cut.



/sl

WARREN W EG NTON, Senior U.S. District Judge



