UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DONNA GAGNON- SM TH,

Pl aintiff,
V. . CASE NO. 3:02CV02138( RNC)
CI TY OF M DDLETOWN, :

Def endant .

RULI NG AND ORDER

Donna Gagnon-Smith brings this 8 1983 action against the City
of Mddletown alleging that it deprived her of her First Amendnent
right to freedom of speech. Defendant now noves for sunmary judgnent
agai nst that claim For the reasons stated below, the notion is
granted in part and denied in part.

.  FEacts

The pl eadi ngs and evidence on file with the court show the
following. On July 1, 2002, plaintiff attenpted to speak during the
period for public comrent at a neeting of defendant's Conmon Counci l
("the Council"). Plaintiff, whose daughter had been injured while
riding a school bus, criticized the M ddl etown Board of Education
("the Board") for failing to maintain bus safety, responding
i nadequately to her conplaints, and paying $140,000 to a law firm
and asserted that she had filed a | awsuit against the Board. The

mayor and two nenbers of the Council repeatedly raised points of



order against her remarks, asserting that they were out of order
because the matters di scussed were under the jurisdiction of the
Board rather than the Council, and that the Council shoul d not
address pending litigation against the Board. After an eight-m nute-
| ong exchange with the Council, plaintiff said "Then | guess |I'm
done" and left the podium

1. Di scussi on

Sunmary judgnment may be granted only when the evidence, viewed
fully and nost favorably to the nonnmovant, raises no genuine issue of
material fact, and the noving party is entitled to judgnent as a
matter of law. Fed. R Civ. P. 56(c). Were the evidence in support
of the notion does not establish the absence of a genuine issue,
sunmary judgnent nust be denied even if, as in this case, no opposing

evidence is presented. Adickes v. S. H Kress & Co., 398 U S. 144,

159- 60 (1969).

A. Violation of First Anmendnent Ri ghts

A public comment period at a neeting of an elected body is a

l[imted public forum Prestopnik v. Whel an, 83 Fed. Appx. 363, 365

(2d Cir. 2003). Thus, the First Anmendnent permts the Council to
exclude a topic fromdiscussion, as long as the restriction is
reasonabl e and vi ewpoi nt-neutral. |d.

Def endant asserts that the Council had two vi ewpoint-neutral



reasons for restricting plaintiff's speech.! First, her speech
addressed pending litigation against the Board; defendant argues that
it was proper for the Council to refrain from public coment that

m ght jeopardize the Board's | egal position. This argunment is
unavai l i ng, because defendant has not expl ai ned why hearing
plaintiff's coments would force the Council itself to coment on the
litigation.

Second, defendant asserts that plaintiff's speech addressed
matters outside the Council's jurisdiction; the mayor had explicitly
limted the comment period to "itens which are ... under the
jurisdiction of the Common Council." (Def.'s Mem Ex. A ) The
Council may limt discussion during the comrent period to subjects

within its jurisdiction. Madison Joint School Dist. v. Wsconsin

Enpl oynment Rel ations Commi n, 429 U.S. 167, 176 n. 8 (1976) (public

bodi es may confine their meetings to specified subject matter).
However, to prevail on this defense at summary judgnment, defendant
must show that there is no issue of fact as to whether the topics of
plaintiff's speech were outside the Council's jurisdiction, and thus
that the Council was notivated by jurisdictional concerns, rather

t han ani nus against plaintiff's viewpoint.

! Defendant also argues that plaintiff's speech did not
address a matter of public concern. However, at |east two of the
i ssues plaintiff raised, school bus safety and public spending on
| egal fees, were certainly matters of public concern.

3



Def endant has not made such a showi ng. The only rel evant
evi dence defendant has presented is a videotape of the incident. (EX.
A.) The videotape by itself does not establish whether all of
plaintiff's remarks addressed topics outside the Council's
jurisdiction, or whether the Council had good reason to think so.?
The statutes cited by defendant show that the Board is a separate
legal entity with responsibility for the transportation of pupils,
but do not establish what relevant authority or responsibility the
Counci|l has regarding the Board.?3

Thus, disputed issues of material fact remain, and summary
judgnment i s not appropriate.

B. Puni ti ve Danmages

Def endant correctly observes that a nmunicipality is i mune from

liability for punitive damages in a 8 1983 action. Newport v. Fact

Concerts, 453 U. S. 247, 271 (1981). Thus, judgnment is appropriate

against plaintiff's claimfor punitive danages.*

2 Plaintiff told the Council that her concerns involved the
police, the mayor's office, and the director of transportation.

3 The Council does not entirely lack authority or influence
over the Board. For exanple, the Council has some spending authority
over the Board. Conn. Cen. Stat. 8§ 10-222; M ddl etown, Conn.,
Charter ch. VI, § 1.

4 Defendant also argues that it is not liable for the actions

of the Council. A municipal governnment is liable under § 1983 for
the actions of those officials who have final policynmaking authority
"in a particular area, or on a particular issue." MMIlian v.

(continued...)



[11. Concl usi on

Accordi ngly, defendant's notion for summary judgnment [Doc. #

16] is granted against plaintiff's claimfor punitive damges, and

ot herw se deni ed.

So ordered.

Dated at Hartford, Connecticut this ___ day of March 2004.

Robert N. Chatigny
United States District Judge

4(...continued)
Monr oe County, 520 U.S. 781, 785 (1997). The Council undoubtedly has

final policymaking authority over the use of its public coment
period, and thus defendant is liable for its actions in restricting

the use of that period.




