UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

WR., individually and on behalf
of her mnor son, JOSEPH R.; :
SUSAN K.; M O., individually and
on behal f of her son, OMAR S., :

Plaintiffs,
V. : CASE NO. 3:02CVv429 (RNC)
CONNECTI CUT DEPARTMENT OF '
CHI LDREN AND FAM LI ES, and
CHRI STI NE REGALI A, in her :
official capacity as Conm ssi oner
of the Connecticut Departnent
of Children and Fam i es,

Def endant s.

RULI NG AND ORDER

Plaintiffs bringthis action on behal f of thensel ves and ot her
childreninthe custody of the Connecti cut Departnent of Chil dren and
Famlies ("DCF") challenging DCF's failure to provide themwth
conmuni ty-based resi dential placenments. They cl ai mthat they have been
deni ed such placenments because of their nmental and enotional
disabilitiesinviolationof the Americans with Disabilities Act, 42
U S.C. 812132 (the ADA), Section 504 of the Rehabilitation Act, 29
U.S.C. §8794(a) (the Rehabilitation Act); Conn. Gen. Stat. 88 17a-3 and
17a-6; and t he Twenty-Fi rst Arendnent of the Connecticut Constitution.
The conpl ai nt seeks class certification, injunctive and decl aratory

relief and, inthe case of one of the named plaintiffs, noney damages.



Def endant s have noved to di sm ss the acti on onthe grounds that (1) the
conplaint fails to state a clai munder the ADA or the Rehabilitation
Act; (2) Younger abstention is necessary to avoidinterferingwth
pendi ng st at e proceedi ngs i nvol ving the naned parties;?! (3) Burford
abstentionis necessarytoavoidinterferingwiththe State'sinitiative
known as "Ki dCare,"” whichainstoradically restructure and reformthe
delivery of nental health services to childrenw th serious nental and
enotional disabilities;? (4) plaintiffs have failed to exhaust
adm ni strative renmedi es; and (5) noney danages are unavail abl e.
The notiontodismssis granted as to the clai mfor danages under the
Rehabi litation Act but otherw se deni ed.
. Facts

The conpl aint all eges the followi ng facts. Joseph R and Orar S.
are m nors in DCF custody who suffer fromnental illness and, as a
result, display assaultive behavi ors beyond their control. DCFtook
cust ody of these chil dren because their speci al needs coul d not be net
i n their hone environnments. Omar has been pl aced i n a nunber of foster
homes. Joseph has been placed in various hospitals andinstitutions.
None of these pl acenments has adequately nmet either child' s speci al
needs.

Susan K. was i n DCF cust ody fromthe ti me she was ni ne years of

! See Younger v. Harris, 401 U S. 37 (1971).

2 See Burford v. Sun Gl Co., 319 U S. 315 (1943).
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age until she turned ei ghteen. She suffers fromenotional disabilities
t hat cause oppositional and soneti nes assaul tive behavi ors. Because of
her enotional disabilities, sheisunabletolive successfullyina
communi ty- based resi dential programw t hout 24-hour supports, including
speci al medical treatnent. She has been pl aced in various foster hones,
shelters, institutions, respite care facilities, hospitals, and a
| oosel y supervi sed apartnment. None of these pl acenents provi ded her
wi th the care and support she needs. Once she turned ei ght een, she was
transferred by DCF to t he Connecti cut Departnent of Mental Heal th and
Addi ctive Services. As aresult of assaultive behaviors, sheis now
confined in York Prison for Wonen.

The conpl ai nt al | eges that each of the plaintiffs would be better
served i n communi ty- based resi dential prograns, and that DCFis required
by lawto place themin such prograns with additional professional
staffing if necessary to neet their needs.

1. Di scussi on

A. | njunctive Relief Under The ADA and the Rehabilitation Act3

DCF relies heavily onthe propositionthat neither the ADA nor the
Rehabilitation Act requires it to create newprograns for disabl ed

individual s, citingRodriguez v. City of NewYork, 197 F. 3d 611, 618-19

3 The ADA and section 504 of the Rehabilitation Act i npose t he sane
requi renents so t he anal ysis of the sufficiency of these clainsisthe
sanme. See Rodriguez, 197 F. 3d at 618 (" Because secti on 504 of the
Rehabi litation Act and the ADA i npose identical requirenments, we
consider these clainms in tandem").
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(2d Cir. 1999). Plaintiffs counter that this caseis controll ed by

Ansteadv. L.C by Zinring, 527 U. S. 581 (1999), whi ch recogni zes t hat

i n some cases the ADAnay require that persons with nental disabilities
be placed in community-based residential programs. The critical

di stinction between Rodri guez and d nstead i s whet her t he request ed

benefit invol ves creating a newservice, as i nRodri guez, or extendi ng
an exi sting programto additional individuals, as ind nstead. Because
t he record does not provide nuch i nformation as to whet her, and i n what
ci rcunst ances, DCF provi des comuni ty-based resi dential placenentsto
childrenw th nental and enotional disabilities, it is not possibleto
determ ne at this stage whet her the case i s governed by Rodri guez or
QA nstead. *

B. Abst enti on

1. Younger

Plaintiffs seemto concede that each of themis a party to a
pendi ng stat e proceedi ng i nvol vi ng servi ces provi ded by DCF. Thus,
Younger's requirenment that there be an ongoi ng state proceedi ng
i nvol ving the same or sim | ar i ssues appearsto benet wwthregardto
all three plaintiffs. However, the record discloses very little
i nf or mati on about any of the pendi ng proceedi ngs. Inthe absence of

nore i nformati on, there m ght be sonme risk that this action could

4 Defendants al so argue that O nstead i s i nappl i cabl e because it
applies only toindividuals who areinstitutionalized. However, the
conplaint alleges that the plaintiffs are institutionalized.
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interfereinsome way with one or nore of those proceedi ngs, but the
recordis not sufficiently devel opedto permt sound conclusions asto
t he li kel i hood, nature or extent of any such potential interference.

2. Burford

It is undisputed that the KidCare initiative is conpl ex and
i nvol ves matters of great public concern. Here again, though, the
record does not provide sufficient informationto permt a determnation
of whet her, and to what extent, exercisingjurisdictionover this action
woul d be di sruptive of the State's effort torestructure and reformthe
delivery of nmental health care services to children.

C. Exhaustion of Adm nistrative Renedi es

DCF contends that plaintiffs’ pendent state clainms nust be
di sm ssed for failureto exhaust adm ni strative renedi es. However, it
Isnot clear that the plaintiffs have an adm ni strative renedy avai | abl e
tothem Acceptingthe allegations of the conplaint astrue, plaintiffs
cannot obtain an adm ni strati ve heari ng because of the pendency of state
proceedi ngs i nvol ving t he servi ces providedto themby DCF. Inlight
of this, the pendent state cl ai ns cannot be di sm ssed for failureto
exhaust adm nistrative renedies.

D. Damages Under the ADA and the Rehabilitation Act?®

It appears fromplaintiffs’ conplaint that they may originally
have sought damages under the ADA, the Rehabilitation Act, and the state
| aw cl ai ns. However, intheir oppositiontothe notionto dism ss,
plaintiffs’ responseislimtedto defendants’ argunents concerningthe

(continued...)
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1. ADA

Aprivate plaintiff suing agovernnment entity under t he ADA may
recover noney danmages only if the violation is notivated by
"discrimnatory aninmus or ill will based on [the plaintiff's]

disability.”" Garciav. S UN.Y. Health Sci ences Center, 280 F. 3d 98,

111-112 (2d Gr. 2001). To establish discrimnatory animus or ill wll,
plaintiffs "may rely on a burden-shiftingtechnique simlar tothat

adopted i n McDonnel | Douglas Corp. v. Green, 411 U. S. 792, 802-805

(1973), or anotivating-factor analysis simlar tothat set out inPrice

Wat er house v. Hopkins, 490 U. S. 228 (1989)." Garcia, 280 F. 3d at 112.

Plaintiffs do not specifically allege that DCF' s failure to
provide them with comrunity-based placenents is notivated by
discrimnatory aninus or ill will based ontheir disabilities. They
argue, however, that such aninferenceis perni ssibl e because DCF' s
failure to accommbdate themviol ates state | awand t heref ore has no
| egiti mat e purpose. Onthe present state of the pleadings, it is not
cl ear beyond doubt that no such i nference can be drawn. Accordingly,
plaintiffs' clains for damages under the ADA cannot be di sm ssed.

2. Rehabilitation Act

A state is not subject to liability for danmages under the

5(...continued)
ADA and t he Rehabilitation Act. Accordingly, any cl ai mfor danages
under the pendent state law clainms is deened abandoned.
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Rehabilitation Act unless it clearly waivesits sovereignimmunity.
Garcia, 280 F. 3d at 114. Plaintiffs neither allegeintheir conplaint
nor argue intheir oppositionthat the State has expressly waivedits
I mmunity. Therefore, the clai mfor damages under the Rehabilitati on Act
must be di sm ssed.

1. Concl usi on

The notion to dism ss is hereby granted as to the claimfor
damages under the Rehabilitation Act but otherw se denied.
So ordered.

Dated at Hartford, Connecticut this 24th day of March 2003.

Robert N. Chatigny
United States District Judge



