UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

LARRY H. LEW S,

Plaintiff,
V. . Case No. 3:02CV512 (RNC)
NATI ONW DE MUTUAL | NSURANCE CO. ,

Def endant .

RULI NG AND ORDER

Plaintiff Larry H Lewi s, a nenber of the Connecticut Bar, was
enpl oyed by defendant Nationwi de Mitual |Insurance Conpany
("Nationwi de") onafull-time basistodefendits insureds agai nst
liability clains. He bringsthis actionallegingthat inhis|ast year
wi th the Conpany, he was denoted, harassed, and eventually fired
because he refused to permt the Conpany tointerferewith his exercise
of i ndependent prof essi onal judgnent on behal f of i nsureds. Nationw de
has nmoved to dism ss counts one and five of the fourth anended
conpl ai nt, which all ege wrongful discharge in violation of public
policy andintentional inflictionof enotional distress. Under Fed. R
Civ. P. 12(b)(6), the issue presented by the notion is not whet her
Lewisis likely tosucceed on his clains but whether his all egations
entitle himto an opportunity to proceed. | conclude that his
al |l egations are sufficient.

1. Wongful Discharge in Violation of Public Policy

Connecticut | aw recogni zes that an enployer’s discretionto



term nate an at-wi || enpl oyee does not shieldit fromtort liability
for termnating an enpl oyee inviolation of public policy. See Sheets

v. Teddy’'s Frosted Foods, Inc., 179 Conn. 471, 475 (1980). This

exceptiontotheat-will ruleis avail abl e to enpl oyees only when t hey
can prove that the public policy at issueis clear and ot her neans of
vindicating the affected i nterests of the enpl oyee and t he public are

unavail abl e. See generally Burnhamv. Karl & Gelb, P.C., 252 Conn.

153, 159-60 (2000); Morris v. Hartford Gourant Go., 200 Conn. 676, 679-

80 (1986). In such a case, theinterests served by permttingthe
cause of action outwei gh the risks of unduly infringi ng on manageri al
di scretion and formenting unwarranted litigation. See Sheets, 179 Conn.

at 477; Antinerella v. Rioux, 229 Conn. 479, 492 (1994).

Plaintiff bases his cause of action on Nati onw de's insistence
that he conmprom se his duty of loyalty to i nsureds under Rul es of
Pr of essi onal Conduct 1.8(f)(2)*and 5.4(c).? Nati onwi de cont ends t hat
t he Rul es of Professional Conduct may not be used as a basis for civil
liability, andthat the Rules it allegedly viol at ed do not provi de a

cl ear public policy mandate i n the enpl oynent context. Inaddition, it

1 "Alawyer shall not accept conpensation for representing a
client fromone other than the client unless . . . [t]here is no
interference wth the |l awer’s i ndependence of professional judgnent or
with the client-lawer relationship.”

2 "Alawyer shall not permt a person who reconmmends, enpl oys, or
pays the | awyer to render | egal services for another to direct or
regul ate the | awyer’ s professional judgnent inrendering such | egal
services."



contends that plaintiff could have vindicated any | egitimate public
pol i cy concerns by filing a grievance agai nst anot her i n-house | awyer
who allegedly pressured him to violate his professional
responsibilities, and by filing a conplaint of unfair insurance
practices with the I nsurance Comm ssioner. Plaintiff responds that
Nati onwi de’ s al | eged conduct plainly violates wel | -established public
policy and neither his interest nor the public interest could be
vi ndi cated by ot her neans.

Whet her t he Rul es of Professional Conduct can provi de a basis for
a cause of action for wongful di scharge appears to be an open questi on
i n nost jurisdictions, including Connecticut. The partiescite, and
i ndependent research discl oses, no Connecticut case providi ng gui dance
ontheissue. Afewcases fromother jurisdictionsrecognizethat, in
appropriate circunstances, astaff awer whoisfiredfor refusingto
viol ate a disciplinary rul e may have a renedy agai nst t he enpl oyer in

tort. See Crews v. Buckman Labs. Int'l, Inc., 78 S. W 3d 852 (Tenn.

2002); GIE Prods. Corp. v. Stewart, 653 N E. 2d 161 (Mass. 1995);

General Dynam cs Corp. v. Rose, 876 P.2d 487 (Cal. 1994). An ol der

i ne of cases, culmnatinginBallav. Ganbro, Inc., 584 N E. 2d 104

(111, 1991), refusedto permt in-house counsel to bring such cl ai ns,
primarily because of concerns about the attorney-client rel ationship.
These cases are distinguishable fromthe present one insofar as

Nati onwi de was not Lewis's client.



Def endant enphasi zes that the Rul es of Professional Conduct
explicitly state that they are not i ntended to be a basis for civil
l[iability. It is true that violation of a disciplinary rule, in
itself, does not giveriseto acause of action agai nst al awer. But
it does not followthat the Rul es nowhere enmbody a public policy of
sufficient clarity or consequence to justify a claimfor w ongf ul
di scharge agai nst alawer’s enpl oyer. The Rul es have been approved
and adopted by the judges of the Superior Court to regulate the
pr of essi onal conduct of menbers of the Bar. It would be surprisingif
t he Supreme Court were to categorically reject themas a source of
public policyinthe enpl oynent context, particularly when | awers are
increasingly enployed full-time by corporations.

Def endant’ s better argunent is that the Rul es i nvoked by t he
plaintiff inthisinstance are not cl ear enoughto notify insurers of
public policy limts ontheir manageri al discretionwithregardto
staff attorneys representinginsureds. This argunent has sone force
because the rel ati onshi p of i nsurer, insured, and i nsurer-retained
counsel cangiveriseto ethical problens for whichthelawprovides no

ready answers. See generally Charles Silver & Kent Syverud, The

Pr of essi onal Responsibilities of | nsurance Def ense Lawers, 45 Duke

L.J. 255 (1995); Sharon K. Hall, Note, Confusion Over Conflicts of

Interest: |s There a Bright Li ne For I nsurance Def ense Counsel ?, 41

Drake L. Rev. 731 (1992). Wen alawer’s ethical responsibilitiesin



a given situation are genui nely debat abl e, and the | awyer i s term nated
because he obstinately refuses to conply with directions that conflict
wi th his personal view, the bal ance of interests outlined above nay
wel |l dictate that the | awyer has no cause of action. It nust be
recogni zed, however, that there nay be rare i nstances when a | awyer i s
firedfor refusingtoviolate an ethical responsibility that is clear
and i ndi sputable. Plaintiff apparently believes this is such an
unusual case. Onthe present record, the possibility that areasonabl e
jury could agree with himcannot be excl uded.

The Connecticut Supreme Court has stated that "even when an
insurer retains an attorney in order to defend a suit agai nst an

insured, the attorney’s only allegianceistotheclient, theinsured."

Met. Lifelns. Co. v. Aetna Cas. & Sur. Co., 249 Conn. 36, 61 (1999)
(enphasis omtted). Plaintiff alleges explicitly, or by inplication,
t hat Nati onwi de knew he owed this duty of |oyalty to i nsureds, yet
repeatedly pressured himtoviolateit, thenretaliated agai nst him
because he refused. Loyalty is an essential el enent of the attorney-
client relationship and, as such, a vital part of our system
Accordingly, | conclude that the Connecticut Supreme Court woul d
recogni ze the public policy violationasserted here as sufficient to

support a wongful di scharge cause of action.® Seelnre Petition of

3 Aclaimfor wongful discharge is not anong t he cl ai ns subj ect
to a hei ghtened pl eadi ng standard under Fed. R Civ. P. 9(b), and
def endant does not argue that plaintiff's clai mhas not been pl eaded

5



Youngbl ood, 895 S. W 2d 322, 328 (Tenn. 1995) ("Any policy, arrangenent
or device which effectively Iimts, by design or operation, the
attorney’s professional judgnment on behalf of or loyalty to the
[insured client] is prohibited by the [Rules], and, undoubtedly, woul d
not be consistent with public policy.").

This | eads to the question whether plaintiff has no cause of
action because he coul d have fil ed a gri evance agai nst t he ot her in-
house | awyer or a conpl ai nt of unfair insurance practices agai nst
Nati onwi de. Though Nati onwi de’ s argunment on this scoreis cast in
terns of what the plaintiff could have doneinthe past, its position
appears to be t hat he has no cause of acti on because either or both of
t he proceedi ngs it suggests as alternativestolitigation would be
adequate if he were to initiate themnow. | do not understand
def endant t o be advanci ng an exhausti on-type argunment. |n other words,
| do not understand it to be saying that, although its suggested
alternatives may no | onger be adequate, they would have been if
plaintiff hadinvoked themas a nmeans of resol ving hi s di sagreenent
wi th Nationw de before he was fired.

Plaintiff argues persuasively that neither of Nationw de's

suggested alternatives is adequate. Wth respect to his individual

withrequisitespecificity. Rather, defendant argues that plaintiff
cannot establish as a substantive el ement of his clai mthat he was
di scharged in violation of a"clear public policy mandate."” Def.'s
Mem in Supp. of Mot. to Dism ss at 12-15.

6



interests, it appears to be undi sputed that neither alternative could
provi de hi mwi t h conpensation for the loss of his |ongtinme position
with the Conmpany. No Connecticut case requires an enpl oyee or the
public to accept as a substitute for wongful dischargelitigationa
proceeding that fails to of fer the enpl oyee even t he hope of at | east

sonme recovery. Cf. Burnham 252 Conn. at 164-66. Wthregardtothe

public interest, agrievance woul d be i nadequat e because it woul d be
concerned with the al |l eged pressure exerted by the ot her | awyer, not
t he al | eged wrongdoi ng of Nati onwi de. |In due course it nay becone
apparent that an unfair insurances practices conpl aint could serveto
vi ndi cate the public interest to sone degree. Onthe present record,
however, it i s not clear that Nati onwi de’ s al | eged m sconduct even
falls withinthe scope of the unfair insurance practices condenmed by
Conn. Gen. Stat. 8§ 38a-816.

2. Intentional Infliction of Enptional Distress

Aains for intentional inflictionof enotional distress are often
di sm ssed at the pl eadi ng stage for failure to all ege extrene and
out rageous conduct. Defendant contends that plaintiff’s clai mshoul d
be di sm ssed for the same reason. Though the questionis admttedly
close, | think plaintiff’'s allegations are at |east marginally
sufficient topermt ajurytofindinhis favor onthis element of his
claim

Plaintiff all eges that he was fired onthe eve of hisfamly’'s



Chri stmas vacation, his | ocked of fi ce was broken i nto whil e he was
away, noney he kept in his of fice was stolen, and his office furniture
and ot her personal possessions were dunmped on his front | awn by a
novi ng conpany, all inviolation of an express agreenent he made with
Nat i onwi de managenent that he would returntothe officeto collect his
bel ongi ngs after his vacation. Accepting all these all egations as
t rue, and construi ng themgenerously inlight of the entire conplaint,
it is not clear beyond doubt that plaintiff can prove no set of facts
consistent with his allegations that woul d cause a reasonabl e juror to
find in his favor. |If a juror were to find that the plaintiff’s
reasonabl e expect ati ons were knowi ngly vi ol at ed by the Conpany in a
mal i ci ous attenpt to humliate himandinflict enotional distress, the
juror m ght well exclaim?*®“Qutrageous!” Since that is the test,
plaintiff’s allegations are sufficient toenable himto proceedwth
his claim

For the foregoi ng reasons, the notionto dism ssis hereby deni ed.

It is so ordered this __ day of March 2003.

Robert N. Chatigny
United States District Judge



