UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

Ant hony Ar nst ead
v, . No. 3:01cv1489 (JBA)
The Stop & Shop Conpani es,
Inc., a/k/a The Stop & Shop
Super mar ket Conpany
RULI NG ON DEFENDANT' S MOTI ON TO DI SM SS [# 34]

Plaintiff Anthony Arnmstead filed this diversity action
agai nst his former enployer, The Stop & Shop Conpanies, Inc.
(“Stop & Shop”), alleging violations of the Americans with
Disabilities Act (“ADA’) and the Connecticut Fair Enployment
Practices Act ("CFEPA"), and, under Connecticut connon | aw,
wrongful term nation, breach of an inplied covenant of good
faith and fair dealing in an enploynment rel ati onship,
intentional infliction of enotional distress, and negligent
infliction of enotional distress, all arising out of
defendant’s termnation of plaintiff allegedly because of
physi cal disability. The Court previously granted judgnent to
def endant on plaintiff’s ADA and CFEPA clainms. Defendant now
nmoves to dism ss plaintiff’s remaining causes of action under
Fed. R Civ. P. 12(b)(6). For the reasons set forth bel ow,

def endant’ s notion [Doc. #34] is GRANTED



Procedural Background and All egations of Plaintiff’s
Second Anended Conpl ai nt

By ruling issued April 19, 2002, the Court granted
summary judgnent to defendant on plaintiff’s clainms under the
ADA and CFEPA, holding those claims untinely filed with the
Equal Enpl oyment Opportunity Comm ssion ("EEOC') and the
Connecti cut Comm ssion on Human Ri ghts and Opportunities

("CHRO'). See Arnstead v. The Stop & Shop Cos., No.

3:01cv1489, 2002 W 770732 (D. Conn. Apr. 19, 2002).

Arnmstead then filed his second anended conpl ai nt on May
21, 2002,! which included the follow ng all egations: Arnstead
began working for Stop & Shop as a deli clerk in April or My
of 1999. Fromroughly May to July of 2000, plaintiff took a
medi cal | eave of absence due to physical inpairment. 1In July
2000, plaintiff submtted to Stop & Shop a doctor’s note
clearing himto return to work with bending and lifting
restrictions. Defendant refused to acconmodate plaintiff’s
restrictions although simlar acconmmodati ons had been made for
ot her enpl oyees, and would not permt plaintiff to return to
wor k unl ess conpletely recovered. Plaintiff was

constructively term nated on August 23, 2000, on account of

1 The second anended conplaint [Doc. #33] was filed after pre-notion
conference presentation by defendant of the issues to be posed by its
forthcom ng notion to dismss.



hi s physical condition after defendant refused to schedul e
work shifts for plaintiff. Defendant neither notified
plaintiff of his term nation nor provided plaintiff with a

pi nk slip.

1. Discussion

A. St andard of Review and the Court’s Prior Summary
Judgnment Ruling

"The task of the court in ruling on a Rule 12(b) (6)
motion is merely to assess the legal feasibility of the
conplaint, not to assay the wei ght of the evidence which ni ght
be offered in support thereof. ... Although bald assertions
and concl usions of |aw are insufficient, the pleading standard

is nonetheless a |liberal one." Cooper v. Parsky, 140 F. 3d

433, 440 (2d Cir. 1998) (internal quotations and citations
omtted). A conplaint should not be dism ssed for failure to
state a claimunless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim

which would entitle himto relief. Conley v. G bson, 355 U S.

41, 45-46 (1957).

When determ ning the sufficiency of a plaintiff’s claim
for Rule 12(b)(6) purposes, consideration is not limted to
the factual allegations in the conplaint, which are generally
accepted as true, but may al so be given "to docunents attached
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to the conplaint as exhibits or incorporated in it by
reference, to matters of which judicial notice my be taken
[under Fed. R Evid. 201], or to docunments either in
plaintiffs’ possession or of which plaintiffs had know edge

and relied on in bringing suit.” Brass v. Am Film Techs.

Inc., 987 F.2d 142, 150 (2d Cir. 1993); see also Kraner V.

Time Warner Inc., 937 F.2d 767, 773-74 (2d Cir. 1991). Fed.

R Evid. 201 permts a court to take judicial notice of a fact
"not subject to reasonable dispute in that it is ... capable
of accurate and ready determ nation by resort to sources whose
accuracy cannot reasonably be questioned.” Fed. R Evid.
201(b). Such facts include orders and judgnents of and

evi dence presented to the court in the sane proceedings. 1

Weinstein's Federal Evidence 8§ 201.12[3] (2d ed. 2003); see

Santi banez v. Wer MMihon & Co., 105 F.3d 234, 240 (5'" Cir.

1997); Harris Custom Bulders Inc. v. Hoffnmeyer, 834 F. Supp.

256, 261 (N.D. Il1l. 1993)(considering evidence submtted on
prior summary judgnment notions in granting plaintiff’s notion

to dism ss made under Fed. R. Civ. P. 12(b)(6)).?

2 See also 5A Charles Alan Wight & Arthur R MIller, Federal Practice
and Procedure 8 1357 at 299 (2d ed. 1990)("In determ ning whether to grant a
Rul e 12(b)(6) motion, the court primarily considers the allegations in the

conplaint, although ... itens appearing in the record of the case ... also may
be taken into account."); In re Natale, 136 B.R 344, 349 (E.D.N. Y. 1992)("..
all of which had previously been filed with this Court. It is true that in

determ ning whether to grant a Rule 12(b)(6) notion, a court must focus on the
al l egations of the complaint. However, this principle surely does not
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Accordi ngly, wi thout converting defendant’s notion to dism ss
into a notion for summary judgnment, the Court takes notice of
the findings in its prior ruling on summary judgnent in favor
of defendant with respect to the timng and notice of
plaintiff’s term nation, as such conclusions are inplicated in
the Court’s decision to dismss plaintiff’s claimfor

negligent infliction of enotional distress.

B. Def endant’s Motion to Dism ss

Def endant asserts two grounds for dismssing plaintiff’'s
four remmi ning causes of action: 1) The Court | acks subject
matter jurisdiction over plaintiff’s clainm because plaintiff
failed to exhaust the grievance and arbitration provisions in
a coll ective bargaining agreenent allegedly governing the
ternms and conditions of plaintiff’s enploynent wth defendant;
and 2) Each of the four remaining counts in plaintiff’s second
anmended conplaint fails to state a claimupon which relief can
be granted. The Court agrees with the latter and therefore

does not reach the former basis for dism ssal.

C. First and Second Counts: Wongful Term nation and

preclude a court in deciding a Rule 12(b)(6) notion from considering ...
matters of public record such as orders or other items appearing in the record
of a case.").



Breach of Inplied Covenant of Good Faith and Fair
Deal i ng

The first and second counts of plaintiff’s second anended
conplaint attenpt to set forth comon law clains for the tort
of wrongful discharge and for breach of an inplied covenant of
good faith and fair dealing, alleging defendant wongfully
term nated plaintiff on account of physical disability after
refusing to make reasonabl e accommodati ons in violation of
i nportant public policy. Both counts fail as a matter of |aw
because plaintiff had avail able state and federal statutory
remedi es under the ADA and CFEPA to redress defendant’s
al l eged m sconduct and a claimfor public policy w ongful
di scharge is only cognizable in the absence of such renedies.

Under Connecticut |aw, contracts of permanent enpl oynent
or for an indefinite termare at-will relationships, see

Burnhamv. Karl & Gelb, P.C , 252 Conn. 153, 158-59 (2000),

and as such are generally "term nable by either the enpl oyee

or the enployer with inpunity." Canpbell v. Town of Plynputh,

74 Conn. App. 67, 74 (2002).° However, in Sheets v. Teddy's

3 \Wile defendant maintains that plaintiff’s enployment relationship

wi th defendant was not at-will but controlled by a collective bargaining
agreenent, plaintiff’s second amended conpl ai nt descri bes vaguely his
associ ation with defendant as an “enploynment rel ationship,” “contract of

enpl oynment”, or “enploynment agreenment” wi thout any other clarification, or
reference to any witten contract or contract for a definite term of

enpl oynent. See Pl.’s Second Am Conmpl. 1 6, 20, 21 & 22. Consistent with
his second anmended conplaint, plaintiff’s opposition refutes for purposes of
defendant’s 12(b)(6) motion both the exi stence of any collective bargaining
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Frosted Foods, Inc., 179 Conn. 471 (1980), the Connecti cut

Suprene Court recogni zed an exception to the "general rule
all owi ng unfettered term nation," Burnham 252 Conn. at 159

(quoting Parsons v. United Techs. Corp., 243 Conn. 66, 79

(1997)) where the "enpl oyee can prove a denonstrably inproper
reason for dism ssal, a reason whose inpropriety is derived
fromsonme inmportant violation of public policy." Sheets, 179
Conn. at 475. This type of termnation in violation of public
policy may be pursued as either a tort or contract action.

See Magnan v. Anaconda |lndus.. Inc., 193 Conn. 558, 572

(1984) (“We see no reason presently, therefore, to enlarge the
ci rcunst ances under which an at-will enployee may successfully
chal l enge his dism ssal beyond the situation where the reason
for his discharge involves inpropriety ... derived from sone

i nportant violation of public policy.... \Whether a claim

resulting fromsuch a discharge is framed in tort or in

agreenent binding on plaintiff, see e.q., Pl.”s Opp’'n [Doc. #36] at 4-5, and
plaintiff’s menbership in a union. See id. at 13 and n. 3. Therefore, for
purposes of ruling on defendant’s notion to dismss, the Court accepts
plaintiff’s characterization of his enploynent as an at-wll enployer/enpl oyee
relationship. See Morris v. Hartford Courant Co., 200 Conn. 676, 677

(1986) (construi ng conplaint that did not allege an enploynent contract for a
specified termas alleging an at will relationship). The intended
construction of plaintiff’'s second anended conplaint as an at-wil|

rel ati onship with defendant precludes the Court from determ ning that the
col | ective bargai ning agreenent attached to defendant’s notion is integral to
the second anended conpl aint such as to justify consideration of the agreement
in ruling on defendant’s nmotion to disnmiss. See Cortec Indus. v. Sum Hol ding,
L.P., 949 F.2d 42, 46-48 (2d Cir. 1991).
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contract should make no difference with respect to the issue

of liability.”(quotation omtted)); Carbone v. Atl. Richfield

Co., 204 Conn. 460, 470-71 (1987); see also Battista v. United

|lluminating Co., 10 Conn. App. 486, 495 (1987)(“[At-will

enpl oyee’ s cause of action for breach of inplied covenant of

good faith and fair dealing] is coterm nous with, and extends
no further than, a cause of action for wongful discharge in

tort.”).

However, an action for wrongful discharge is unavail able
to an at-will enployee if there exists a statutory renedy
under either federal or state law to redress the violation of
public policy mani fested by the enployer’s m sconduct. See

Bur nham 252 Conn. at 159-62; Atkins v. Brideport Hydraulic

Co., 5 Conn. App. 643, 648 (1985). The statutory renedy bars
the wwongful term nation action whether or not a plaintiff has

t aken advantage of the existing statutory remedy, see Burnham

252 Conn. at 159-62; see also Canpbell, 74 Conn. App. at 73-

74, or if the remedies provided by the statute are | esser or
narrower than the remedi es potentially available in the tort

or contract action. See Burnham 252 Conn. at 184-85.

Thus, a common | aw wongful discharge (tort or contract)

claimby an at-will enployee asserting violation of public



policy against discrimnation will be dism ssed or stricken?
upon a showi ng of the existence of statutory redress for the
al |l eged discrimnatory discharge under federal or state |aw.

See e.qg., Canpbell, 74 Conn. App. at 71-77; Dallaire v.

Litchfield Cty. Ass’'n for Retarded Citizens, Inc., No.

3: 00CV01144, 2001 W 237213, at *3-4 (D. Conn. 2001)(remedies

avai | abl e under ADA and CFEPA); Friel v. St. Francis Hosp.,

No. CIV. 3:97-803, 1997 W 694729 (D. Conn. Oct. 31,
1997) (renedi es avail abl e under Title VII, ADA, and CFEPA).°
Plaintiff alleges that defendant discharged himin
violation of the inportant public policy prohibiting discharge
due to physical condition or disability articulated in the ADA
and CFEPA. See Pl.’s Second Am Conpl. 9 10 & 17. As state
and federal statutory schenes provide private rights of action
to remedy discrimnatory di scharge based on physica

disability, plaintiff’s first and second counts nust be

4 "IMotion to disnmiss ... pursuant to Rule 12(b)(6) of the Federa
Rul es of Civil Procedure ... is simlar to our notion to strike [which]
permits a court to dismiss the conplaint for failure to state a cl ai mupon
which relief can be granted.” DelLaurentis v. City of New Haven, 220 Conn

225, 239-40 (1991)(quotation onmtted).

5> See also Esdaile v. Hill Health Corp., No. CV980262401S, 2001 W
1479115, at *2 (Conn. Super. Nov. 9, 2001)(federal and state statutory
renedi es available for age and disability discrimnation); Knight v. S.E.
Council on Alcoholism & Drug Dependency, No. 557182, 2001 W. 1231825, at *1-2
(Conn. Super. Sept. 24, 2001); Brightly v. Abbott Terrance Health Ctr., Inc.
No. CVv980148584S, 2001 W 256228, at *3 (Conn. Super. Feb. 27, 2001); Hancock
1998 W 951019; Napol eon v. Xerox Corp., 656 F. Supp. 1120, 1125 (D. Conn
1987); Snyder v. J.M Ney Co., Civ. No. H 85-653, 1987 W. 14970, at *3 (D
Conn. Mar. 25, 1987).




di sm ssed, even though plaintiff cannot pursue these renedies
because of plaintiff’s untinmely adm nistrative filings. See
Canmpbell, 74 Conn. App. at 76; Atkins, 5 Conn. App. at 646-

48. ¢

D. Sixth Count: Intentional Infliction of Enptional
Di stress

The sixth count of plaintiff’s second anended conpl ai nt
claims intentional infliction of enotional distress, alleging
t hat defendant engaged in extrenme and outrageous conduct
intended to inflict enmotional distress on the plaintiff, and
t hat such conduct actually did cause plaintiff to suffer
severe enotional distress. The conduct plaintiff points to
consi sted of term nating himbecause of his physical
condition; refusing to provide reasonabl e accommodati on for
lifting and bending restrictions; and failing and refusing to
schedul e plaintiff for work, notify himof his term nation,
and provide himwith a pink slip in contravention of
def endant’s policy. See Pl.’s Second Am Conpl. at § 45.

Def endant asserts that the alleged conduct is not extrene and

6 The Court notes that, if plaintiff were not an at-will enployee and
was protected by a collective bargaining contract, see supra at note 3, he
woul d be precluded from mai ntaining the common |aw action for w ongful

di scharge recogni zed in Sheets and Magnan. See D U isse-Cupo v. Bd. of Dirs.
of Notre Danme High Sch., 202 Conn. 206, 212 n. 1 (1987); Magnan, 193 Conn. at
564-65; Sheets, 179 Conn. at 477, see also Wlhelmv. Sunrise NNE. Inc., 923
F. Supp. 330, 336 (D. Conn. 1995).
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outrageous as a matter of |aw and nust be disnm ssed. The
Court agrees.

Under Connecticut law, to prevail on a claim of
intentional infliction of emotional distress, a plaintiff nust
prove that (1) defendant intended to inflict enotional
di stress, or knew or should have known that enotional distress
was a likely result of defendant’s conduct; (2) defendant’s
conduct was extreme and outrageous; (3) defendant’s conduct
was the cause of plaintiff’s distress; and (4) the enotional

di stress sustained by plaintiff was severe. See Appleton v.

Bd. of Educ. of Town of Stonington, 254 Conn. 205, 210 (2000).

Wth respect to the second el enment, the court determnes in
the first instance the sufficiency of the conduct plaintiff
al l eges as constituting extrene and outrageous conduct. See

id. (citing Bell v. Bd. of Educ., 55 Conn. App. 400, 410

(1999)); Canpbell, 74 Conn. App. at 77-78.7
Extrene and outrageous conduct is defined as that which

"exceeds all bounds usually tolerated by decent society."

Appl et on, 254 Conn. at 210 (quoting Peytan v. Ellis, 200 Conn.

243, 254 n. 5 (1986)).

7 See also, Riley v. ITT Fed. Serv. Corp., No. Civ.A 3:99cv02362, 2001
W. 194067, at *5 (D. Conn. Feb. 22, 2001); Ericson v. City of Meriden, 113 F.
Supp. 2d 276, 292 (D. Conn. 2000); Mner v. Town of Cheshire, 126 F. Supp. 2d
184, 194-95 (D. Conn. 2000); Wiite v. Martin, 23 F. Supp. 2d 203, 208 (D.
Conn. 1998); Huff v. West Haven Bd. of Educ., 10 F. Supp. 2d 117, 122-23 (D.
Conn. 1998).
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Liability has been found only where the conduct has been
SO0 outrageous in character, and so extrene in degree, as
to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a
civilized community. GCenerally, the case is one in which
the recitation of the facts to an average nenber of the
community woul d arouse his resentnment agai nst the actor,
and lead himto exclaim Qutrageous!

|d. at 210-11 (quotation omtted).
Certain principles have energed in the context of

enpl oyer/ enpl oyee rel ati onshi ps which guide the analysis. A

court eval uates whether "...the enployer’s conduct, not the

moti ve behind the conduct, [is] extrenme or outrageous.”

M ner, 126 F. Supp. 2d at 195. Thus, clains of enployer

m sconduct in the formof intentional discrimnation or

retaliation, including discharge, which challenge notive or

intent, are dism ssed unless the manifesting conduct is itself

outrageous or extreme. See Canpbell, 74 Conn. App. at 79

(quoting Parsons, 243 Conn. at 89)("‘[t]he nmere act of firing

an enmpl oyee, even if wongfully notivated, does not transgress

t he bounds of socially tolerable behavior.””); see e.qg., Huff,

10 F. Supp. 2d at 123 (enployee alleged refusal to hire based
on race).

By contrast, one hallmark of a sufficiently stated claim
for intentional infliction of enotional distress is allegation
of repeated and public ridicule, especially with respect to

raci al discrimnation. See Kni ght, 2001 WL 1231825 at *4
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(citing cases); see also Canpbell, 74 Conn. App. at 79 (“In

cases in which plaintiffs have pleaded enotional distress and
avoi ded a motion to strike, there often has been sone el enent
of public ridicule.”).

Appl yi ng those principles, plaintiff could prove no set
of facts to support his claimof extreme and outrageous
conduct such that he would be entitled to relief for
intentional infliction of enotional distress. Defendant’s
notivation for termnating plaintiff is not relevant, and the
termnation in and of itself cannot constitute extrenme and
out rageous behavior. Failure to accommodate plaintiff’'s
disability and refusal to communicate openly with plaintiff
regardi ng his enploynment status do not rise to the |evel of
exceeding all bounds usually tolerated by decent society.
Accordingly, count six of plaintiff’s second amended conpl ai nt

for intentional infliction of enotional distress is dism ssed.

E. Fifth Count: Negligent Infliction of Enotional
Di stress

The fifth count of negligent infliction of enotional
di stress all eges the same conduct that supports plaintiff’'s
claimfor intentional infliction of enotional distress. See

supra at p. 10; see also Pl.’s Second Am Conpl. T 48. This

cl ai mnust be dism ssed because, as a matter of |aw, such
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al | egati ons, when considered in light of the Court’s prior
findi ngs, cannot support a finding that defendant acted
unreasonably in the term nation process.

Under Connecticut |law, to prevail on a claimfor
negligent infliction of enotional distress, a plaintiff nust
prove that defendant should have realized that its conduct
i nvol ved an unreasonable risk of causing enotional distress
and that the distress, if caused, mght result in illness or

bodily harm See Parsons, 243 Conn. at 88; Morris, 200 Conn.

at 683-84. In first recognizing the cause of action, the
Connecti cut Suprene Court cautioned that the tort should "be
limted so as not to open up a wide vista of litigation in the
field of bad manners, where relatively m nor annoyances had
better be dealt with by instruments of social control other

than the law." Mntinieri v. S. New England Tel. Co., 175

Conn. 337, 345 (1978)(quotation omtted).

I n the enpl oyment context, a claimof negligent
infliction of enotional distress cannot be predicated on
actions or oni ssions of enployees occurring within the context

of a continuing enploynent relationship, see Perodeau v. City

of Hartford, 259 Conn. 729, 744-63 (2002), but "arises only

where it is ‘based upon unreasonabl e conduct of the defendant

in the term nation process. Par sons, 243 Conn. at 88
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(quoting Murris, 200 Conn. at 682). Although there are not

preci se contours of what "unreasonabl e conduct" includes,
wrongfully notivated term nation of enploynent is clearly
excluded. See id. at 88-89. Conduct which gives rise to
liability during the term nation process is |[imted to that

which is "sufficiently wongful"” and "particularly egregious.”

Per odeau, 259 Conn. at 751 & 755. Mere i nconsi derate or

preci pi tous conduct may not suffice. See e.qg., Parsons, 243

Conn. at 88-89 (affirmng striking of claimwhere enployee was
termnated within two hours of refusing to travel to
international work site and renoved from enpl oyer’s buil di ng

under security escort); Salooney v. A Child' s Garden, lnc.,

No. 324092, 1996 W. 278252, at * 5 (Conn. Super. April 29,
1996) (stri king claimwhere enployee ordered to renove personal
bel ongi ng and si mul taneously questi oned about stealing).?
Plaintiff's claimnust be dismssed for failure to state
a cause of action. Oher than conclusory characterizations
("denmeani ng, derogatory, and i nhumane"), nost of plaintiff’'s
al | egati ons do not describe conduct occurring during the
term nation process but rather describe defendant’s underlying

notivation (discrimnatory discharge based on physi cal

8 See also Esdaile, 2001 W. 1479115 at *4-5; Thonpson v. Bridgeport
Hosp., No. CV 98352686, 2001 W. 823130, at *7-8 (Conn. Super. June 22, 2001);
Riley, 2001 W 194067 at *6; Belanger, 25 F. Supp. 2d at 84-85.
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disability) or relate to pre-term nation conduct (refusal to
provi de reasonabl e accommodati ons). Failure by defendant to
provide plaintiff with a pink slip in violation of defendant’s
own policy can cause no ill to befall plaintiff since, under
state regulations, plaintiff’s inability to collect
unenpl oyment benefits is not inpaired.® Thus, such omni ssion
carries no unreasonable risk of causing enotional distress.
Plaintiff’s remaining allegations allege, in essence,
t hat defendant ignored himand did not notify himthat he was
term nated, and, as a result, constructively discharged himon
August 23, 2000 by refusing to schedule himfor work shifts
over the preceding nonth and a half. However, as previously
determ ned, plaintiff in fact was term nated on July 23, 2000,
or was at least notified of his term nation status by the

foll owing day. See Arnmstead, 2002 W. 770732 at *2 & 4. There

is no allegation that defendant’s conduct was public or
particularly humliating for plaintiff beyond the normal range

of disconfort and enmty that generally are associated with an

9 "IWhere the individual alleging |ack of work acknow edges that he was
not given an unenploynent notice ... by his enployer upon separation," the
adm ni strator [dealing with unenpl oynent conpensation] "shall promptly
transmt [a |ack of work separation verification fornl to the enployer,”
advi sing the enployer that "no action is required by the enployer if the
enpl oyer agrees with the individual’s statenent.” Conn. Agencies Regs. 8§ 31-
222-9(3)(A) & (O (ii). "If the enployer fails to respond ... within seven ...
days, benefits may be paid based upon the information provided by the
individual ." 1d. at (3)(E).
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involuntary term nation. Thus, the Court finds that, as a
matter of law, plaintiff has failed to state a claim
constituting unreasonabl e or "egregi ous conduct involving a
term nation.” Perodeau, 259 Conn. at 755. Accordingly, the
fifth count of plaintiff’s second anended conplaint is

di sm ssed.

L1l Concl usi on
For the foregoing reasons, defendant’s notion to dism ss
[ Doc. #34] is GRANTED. The Clerk is directed to close this

case.

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut, this 17" day of March, 2003.
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