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l. | NTRODUCTI ON

Bruce Schupp brings this action under 8 205(g) of the
Soci al Security Act (“the Act”), 42 U S.C. 8§ 405(g), seeking
review of a final decision of the Conm ssioner of Soci al
Security (“the Conm ssioner”), denying plaintiff Social
Security Disability (“SSD’) benefits. Pending before the
court is plaintiff’s Mdtion for Judgnent on the Pl eadings [doc
# 13], and defendant’s Cross Motion to Affirmthe Decision of
t he Comm ssioner [doc # 16].

The court nust determ ne whether there is substantial
evidence in the record to support the finding of the
Adm ni strative Law Judge (“ALJ”) that plaintiff is not
di sabl ed. Specifically, the issues presented are 1) whet her
the ALJ and the Appeals Council properly wei ghed the nedical
evi dence and the opinions of treating physicians; 2) whether

the ALJ sufficiently explained his findings concerning



plaintiff’s residual functional capacity; 3) whether the ALJ
erred in his determnation that plaintiff can perform work
ot her than his past relevant work; and 4) whether the ALJ
correctly assessed the plaintiff’'s credibility.

For the reasons stated bel ow, defendant’s Mdtion for
Order Affirmng the Decision of the Comm ssioner [doc. # 16]
is DENTED. Plaintiff’s Mtion for Judgnent on the Pleadings
[doc. # 13] is GRANTED IN PART, to the extent that it seeks
remand to the Comm ssioner, and DEN ED I N PART, to the extent

that it seeks an i medi ate award of benefits.

1. PROCEDURAL HI STORY

Bruce Schupp, the plaintiff, filed an application for
Social Security Disability benefits on August 31, 1998,
all eging disability since April 15, 1996. [Certified
Transcript of Adm nistrative Proceedi ngs, conpiled on Cctober
3, 2002 [“Tr.”] 90-92.] His claimwas denied initially on
January 2, 1999, and upon reconsideration on March 27, 1999.
[ Tr. 64-67, 69-72.] The plaintiff filed a request for a
hearing before an Adm nistrative Law Judge on April 12, 1999.
[Tr. 73-74.] A hearing was held before ALJ Ronald Thonas on
August 20, 1999. [Tr. 35-60.] Plaintiff, represented by

counsel, appeared and testified at the hearing. Testinony by



a vocational expert, Dr. Jeff Blank, was also offered. [Tr.
35-60.] On October 19, 1999, the ALJ found the plaintiff not
di sabled within the neaning of the Social Security Act. [Tr.
25-34.]1 Plaintiff requested a review of the decision on
Novenmber 2, 1999. [Tr. 22-24.] On October 4, 2001, counsel
appeal ed and submtted comments and additional evidence. [Tr.
8-18.] On Novenber 23, 2001, the Appeals Council denied
plaintiff’'s request for review, rendering the ALJ's deci sion
the final decision of the Comm ssioner. [Tr. 5-6.] This

appeal followed.

I11. STANDARD OF REVI EW

The scope of review of a Social Security Disability
determ nation involves two levels of inquiry. The court nust
first decide whether the Comm ssioner applied the correct
| egal principles in making the determ nation. Next, the court
must deci de whether the determ nation is supported by

substanti al evi dence. See Bal sanpb v. Chater, 142 F.3d 75, 79

(2d Cir. 1998). Substantial evidence is evidence that a
reasonabl e m nd woul d accept as adequate to support a

conclusion; it is mobre than a "nere scintilla." Richardson v.

Perales, 402 U S. 389, 401 (1971); Yancey v, Apfel, 145 F. 3d

106, 110 (2d Cir. 1998). The substantial evidence rule also



applies to inferences and concl usions that are drawn from

findings of fact. See Gonzalez v. Apfel, 23 F. Supp. 2d 179,

189 (D. Conn. 1998); Rodriguez v. Califano, 431 F. Supp. 421,

423 (S.D.N. Y. 1977). The court may not decide facts, reweigh
evi dence or substitute its judgment for that of the

Commi ssioner. See Dotson v. Shalala, 1 F.3d 571, 577 (7th

Cir. 1993). The court nust scrutinize the entire record to
determ ne the reasonabl eness of the ALJ' s factual findings.
In reviewing an ALJ's decision, the court considers the entire
adm ni strative record, including new evidence submtted to the

Appeal s Council followi ng the ALJ's decision. Perez v. Chater,

77 F.3d 41, 46 (2d Cir. 1996). The court's responsibility is
al ways to ensure that a claimhas been fairly evaluated. G ey

v. Heckler, 721 F.2d 41, 46 (2d Cir. 1983)).

The court nust also keep in mnd that, "'[w] here there is
a reasonabl e basis for doubt whether the ALJ applied correct
| egal principles, application of the substantial evidence
standard to uphold a finding of no disability creates an
unacceptable risk that a claimant will be deprived of the
right to have her disability determ nati on made according to

correct legal principles.’”" Schaal v. Apfel, 134 F.3d 496, 504

(2d Cir. 1998) (quoting Johnson v. Bowen, 817 F.2d 983, 986

(2d Cir. 1987)). Simlarly, the ALJ nust set forth the



crucial factors in any determ nation with sufficient
specificity to enable a reviewing court to decide whether the
determ nation is supported by substantial evidence. Ferraris

v. Heckler, 728 F.2d 582, 587 (2d Cir. 1984). Thus, although

the ALJ is free to accept or reject the testinony of any
witness, a finding that the witness is not credible nust
nevert hel ess be set forth with sufficient specificity to

permt intelligible review of the record. WIlians v. Bowen,

859 F.2d 255, 260-61 (2d Cir. 1988). Moreover, when a finding
is potentially dispositive on the issue of disability, there
must be enough di scussion to enable a reviewing court to
determ ne whet her substantial evidence exists to support that

finding. See Peoples v. Shalala, 1994 W. 621922, *4 (N.D.

I11. 1994). See generally Ferraris, 728 F.2d at 587.

| V. EACTUAL BACKGROUND!

M. Schupp was born on August 10, 1950 and was 49 years
old at the time of the date last insured.? [Tr. 90, 96.] He

has a General Equival ency Di ploma, and |lives with his wife and

Y'n discussing M. Schupp’s factual background, the Court
focuses on docunents nost relevant to plaintiff’s clains.

Date last insured refers to the date before which the
plaintiff nmust prove disability in order to be eligible for
disability benefits. See 42 U S.C. 8§ 423(a)(1)(A) and © 20
C.F.R 88§ 404.101, 404.120, and 404.315(a).
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two sons. [Tr. 38-39.] Plaintiff worked as an el ectri cal
tester, a service technician for Pinkerton Banking ATMs, a
security guard for Alarm Guard, and an alarm nonitor for AJT
Alarms [Tr. 40-42, 50, 53.] As an alarmnonitor, plaintiff
was required to both sit and stand. [Tr. 53.] Wile he was a
security guard, he spent the mpjority of the day driving a
van, spent about 2 % hours a day standing, and was required to
lift 5-20 pounds. [Tr. 54.] As an electrical tester, he was
required to |ift nore than 100 pounds. [ld.]

Plaintiff describes pain in his spine and shoul ders,
restrictive notion in his shoulder, and nunmbness in his hands
that prevent himfromworking. [Tr. 42-44.] Plaintiff reports
feeling “pins and needles” in his hands, and reports that he
was fired fromhis job at Alarm Guard in April 1996 in part
because he was maki ng ni stakes at the conputer. [Tr. 44, 40.]
In February 1999, Plaintiff was seen by Dr. Alan Reznik
t hrough nedi cal coverage obtained through his wife s enployer.
[Tr. 42.] Plaintiff has not worked since April 15, 1996.

[Tr.33.]

A. Plaintiff’'s Medical History

1. Dr. M chael Mankus, M D.- Primary Care Physician

Dr. Mankus is M. Schupp’'s primary care physician. Two



handwitten notes included in the transcript are largely
illegible, but it appears that plaintiff was seen by Dr.
Mankus in 1994 for sinusitis. [Tr. 132.] In July 1996, Dr.
Mankus reported plaintiff’s past nedical history, including
insomia, irritable bowels, and chronic diarrhea, and noted
that plaintiff had a “voracious appetite” and required wei ght
reduction and dietary consultation. [Tr. 133.] Testing in
November 1992 reveal ed high cholesterol levels. [Tr. 137-140.]
An x-ray of the |eft shoulder on March 1, 1993 reveal ed no

significant findings. [Tr. 131.]

2. Alan M Reznik, MD. - Othopedic Surgeon

Dr. Alan M Reznik first exam ned plaintiff on February
1, 1999 regarding his bilateral shoul der problens and upper
extremty nunbness and tingling. [Tr. 144-145.] Dr. Reznik
found that plaintiff was a 48 year old man, wei ghing 350
pounds, who had significant reaction to pain upon exam nation
of the right shoulder. The novenent of the shoulder is
descri bed:

he has limted nmobility of 30 degrees of elevation,

40 degrees of abduction and he can internally rotate

just to his buttock. Any attenpt to elevate his arm

above 40 or 50 degrees is net by painful resistance.

He has point tenderness around the shoul der girdle.
[Tr. 144.]



X-rays of the shoul der reveal ed “sone calcific tendonitiss3,
sone degenerative, but no other significant abnormalities.”
[Id.] Dr. Reznik concluded that plaintiff suffered from
chronic pain in the right shoulder causing a decreased ability
to use the right arm and simlar, but |ess severe synptons on
the left side. [1d.] Dr. Reznik’'s treatnent plan stated:

There is little that can be done for this patient.

Unfortunately, | do not think he is a good candi date
for surgical intervention. | do not think his
synptonms will inmprove. The synptons have been

ongoing for at |least 13 years and no intervention to

date as been helpful. At this point, the patient

remai ns di sabled fromany useful type of work

because of his ongoing symptons. Unfortunately, this

is a chronic problemthat | think little can be done

for. [Tr. 144-145.]

Dr. Reznik also conpleted a Residual Functional Capacity
Questionnaire, dated May 17, 1999. [Tr. 154-159.] He repeated
t he di agnosis of chronic shoul der pain and decreased use of
the right arm and added that plaintiff’s prognosis was
“poor”. [Tr. 154.] His clinical findings were “pain and point
tenderness... and decreased range of notion (See notes).” [Tr.
155.] Dr. Reznik also identified enotional and psychol ogi cal

factors contributing to the severity of the physical condition

i ncl udi ng depressi on and anxi ety, and recomended

SCalcific tendonitis is an inflammtion of the tendon due
to the form ng or depositing of calciumsalts. Stedman’s
Medi cal Dictionary, 26'" edition.
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psychol ogi cal evaluation. [1d.] He found that pain synptons
woul d frequently interfere with plaintiff’s attention and
concentration, and identified a “noderate” to “marked” ability
to deal with work stress. [Tr. 156.] Dr. Rezni k evaluated M.
Schupp’s ability to stand and wal k, finding that plaintiff
could wal k one to two bl ocks w thout rest; could sit for 10

m nutes and stand for 15 m nutes continuously at one tine; and
could sit or stand for less than two hours of an eight hour
work day. [ld.] He indicated that plaintiff would require a
job that permts shifting at will fromsitting, standing, or
wal ki ng, and that he would need to take frequent unschedul ed
breaks throughout the work day. [Tr. 157.] He limted
plaintiff to lifting not nmore than 10 pounds occasionally.
[1d.] He reported that plaintiff had significant |imtations
in doing repetitive reaching, handling, or fingering, and
woul d be unable to use hands, fingers, or arnms for grasping or
turni ng objects, fine manipulations, or reaching. [Tr. 158.]
Dr. Reznik predicted work absences would occur nore than three
times a nonth. [1d.]

He indicated that the synptons and limtations applied as

early as 1986. [Tr. 159.]

3. G ovanni_Raccuglia,. MD. - Internist

Dr. Raccuglia exam ned plaintiff on October 26, 1998 at

9



t he request of the Social Security Adm nistration. [Tr. 141.]
Plaintiff conpl ai ned of advanced bursitis in both shoul ders,
nunb hands, a smashed tail bone, bad vision, fatigue, and
dizziness. [1d.] Dr. Raccuglia reported that the plaintiff is
often short of breath, does not have any edemn, has sonme chest
pressure on exertion, and often has diarrhea. [Tr. 142.] Upon
exam nation, Dr. Raccuglia found 1+ edema to the lower third
of the tibial region. [Tr. 143.] Plaintiff’s arms could be
abducted to 90 degrees, but not any hi gher because of pain,
and the range of notion in all other joints was normal. [ld.]
He found that fine nmovenents of the hands could be perfornmed
normally [1d.} Dr. Raccuglia s conclusion was that plaintiff’s
mai n probl em was “tremendous obesity”, the sleepiness may be
Pi ckwi cki an syndronme, and that the shoul der and back pain are
subj ective synptons, although the range of notion of the

shoul ders could not be performed with passive novenent because

of conplaints of pain. [Ld.]

4. Firooz Gol kar, M D

Dr. Firooz Gol kar reviewed M. Schupp’s file for
disability benefits and conpleted a Physical Residual
Functi onal Capacity Assessnent on March 10, 1999. [Tr. 146-

153.] Dr. Golkar determ ned that plaintiff could occasionally
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l[ift 20 pounds and could frequently lift 10 pounds. [Tr. 147.]
He determ ned that plaintiff could stand or wal k six hours of
an ei ght hour workday, and could sit for six hours. [ld.] Dr.
Gol kar found that plaintiff had no limtations in his ability
to push or pull, including the operation of hand and/or foot
controls. [1d.] He found that plaintiff’s postural limtations
woul d preclude the use of a | adder, rope, or scaffolds, and
mani pul ative limtations included no reaching of the right arm

over the head. [Tr. 149.]

5. Ri chard Matza, M D. - Consultative O thopedist

Plaintiff was exam ned by Dr. Richard Matza on May 22,
2000, after plaintiff’s claimfor benefits was denied. [Tr.
11.] I'n an undated narrative report, Dr. Matza di agnosed
plaintiff with bilateral carpal tunnel syndrone based upon EMG
nerve studies. [Tr. 161.] He obtained x-rays of plaintiff’s
neck, back, right shoul der, and knees. Dr. Matza di agnosed
plaintiff with right shoulder calcified tendonitis, mld to
noderate bil ateral degenerative joint disease of the knees,
severe degeneration of three segnents of the back with |unbar

spondyl ol ysi s4, and norbid obesity. [Tr. 162.] Dr. Matza's

“Spondyl ol ysis is the degeneration or deficient
devel opnent of the articulating part of a vertebra. Stedman’s
Medi cal Dictionary, 26'" edition.
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recomendation is that plaintiff:
does remain totally disabled from any useful type of
wor k because of his ongoing synptons, all of which
are chronic in nature. The only thing I would
reconmend woul d be wei ght | oss, and exercise in
perhaps water. | do not think that any of this is
reversible. | do not think that his status wll
change. [Tr. 162.]

Dr. Matza conpleted a Miultiple Inpairnments
Questionnaire, diagnosing plaintiff with bilateral carpal
tunnel syndronme, right shoulder calcific tendinitis, bilateral
degenerative joint disease of the knees, and | unbar
spondylosis. [ld.] Hi s prognosis was “poor” and he referred to
the x-rays to support his diagnhosis, and repeated synptons of
pain in the knees, |ower back, and shoulders. [Tr. 12-13.] He
projected that plaintiff was able to sit for two to three
hours and stand or walk for three to four hours in an eight
hour day. [Tr.13.] He limted the plaintiff to occasionally
lifting and carrying |l ess than 10 pounds. [Tr. 14.] He
reported significant limtations in repetitive reaching,
handling, or fingering or lifting, including noderate
limtations in grasping turning and twi sting objects with both
hands, and marked |limtations using fingers and hands for fine
mani pul ati ons and marked limtations for reaching with the
right arm and mnimal |imtations for reaching with the |eft

arm [Tr. 15.] Dr. Matza reported that the condition would

12



likely increase if plaintiff were placed in a conpetitive work
envi ronnent, and would interfere with his ability to keep his
neck in a constant position [ld.] He reported that plaintiff’s
experience of pain, fatigue, or other synptons would interfere
with his attention and concentration [Tr. 16.] He listed no
enotional factors contributing to the severity of the synptons
and functional limtations. [1d.] He found that plaintiff

woul d be capabl e of handling noderate work stress. [1d.]

B. Plaintiff's Testinobny

Plaintiff testified at the disability hearing on August
20, 1999. In describing the inpairnents that prevent himfrom
wor ki ng, he stated that:

Every—every day when | wake up, okay, it, it, it

felt Iike someone, you know, beat the stuffings out

of me with bats, on ny, on ny spine. Both of ny

shoul ders hurt really, really, really bad. M hands

are always partially numb... | am al ways droppi ng

things. [Tr. 42.]
He testified that he is right-handed, but has been forced to
do things such as driving, with his left hand. [Tr. 43-44.]
Plaintiff reported feeling “pins and needles” in his hands,
and was fired fromhis job at Alarm Guard in April 1996 in
part because he was maki ng m stakes at the conputer. [Tr.
44,40.] In February 1999, plaintiff was seen by Dr. Reznik

t hrough medi cal coverage obtained through his wife's enployer.

13



[Tr. 42.] Plaintiff testified that Dr. Reznik took multiple x-
rays, and di agnosed plaintiff with “calcified bursitis” of the
ri ght shoulder.® [1d.] Dr. Reznik informed plaintiff that the
condition was “inoperable”. [1d.] He testified that Dr. Reznik
told himthat he could have operated by taking apart the
shoul der and cl eaning off the bones, but that, “in 2 years it
woul d be back the way it is... it’s a conplete waste of
time...he showed nme on the x-rays...how nmy spine, fromthe
neck down, okay, is |loaded with arthritis.” [Tr. 42-43.] Dr.
Reznik told himthat there was nothing he could do for his
condition. [Tr. 45]. Plaintiff describes the diagnosis as:

extensive arthritis on nmy spine. The base of ny

neck, | have two fused vertebras, okay, pinched

nerves, which caused the nunbness and the tingling

sensation in ny hands, okay, which has caused ne to

drop things, you know, all, all too often. | have

to really concentrate, or ny hands will just open up

by thenselves. [Tr. 46.]

Plaintiff testified that he has | ost two inches in height
due to fused vertebrae. [Tr. 50.] He reported that Dr. Reznik
advi sed pain nedication and nuscle relaxers, and that he takes

Percocet and Flexeril every day but noted that he nonitors it

carefully, stating that, “lI do it when the pain is so nmuch I

Bursitis is the inflammtion of a bursa. A bursa is a
cl osed sac or envel ope containing fluid found in areas subject
to friction, e.g. where a tendon passes over a bone.

14



can’t stand it, but | also want to be nmentally alert to take
care of ny boys.” [Tr. 50, 43.]

Plaintiff testified that he eats breakfast with his sons
and then spends the remainder of the day on the sofa or
wal ki ng around a bit. [Tr. 47.] He reported that he can
grocery shop only if it is a short drive, and that his wife
must drive if they travel |onger distances, “I tried driving,
and it was scary when ny, ny right arm would just shut, shut
down, and just fall off the steering.” [Tr. 48.] He noted that
he m sses working and would be trying to do work if there was

any way he could do so. [Tr. 59.]

C. Vocati onal Testi nmony

Vocati onal expert Dr. Jeffrey Blank appeared and
testified at the adnm nistrative hearing. [Tr. 35-60.] Dr.
Bl ank was asked whether an individual of plaintiff’s age,
educati on, and past relevant work history, who was |limted to
sedentary exertional work with restrictions including the need
to alternate sitting and standing at will and the inability to
reach with the right arm above the shoul der height, would be
able to performhis past relevant work or other jobs in the
nati onal econony. [Tr. 56-57.] The doctor testified that such

an individual would not be able to perform his past rel evant

15



wor k, but would be able to performother work of a sedentary,
unskill ed nature, such as desk clerk or cashier. [ld.] Dr.

Bl ank reported that 800 desk clerk jobs existed in

Connecti cut, and 50,000 existed nationwide. He reported that
1,200 sedentary cashiering positions existed in Connecticut,
and over 50,000 existed nationwde. [Tr. 57.]

The ALJ asked Dr. Blank to assune a second hypot heti cal
in which the individual was capable of |ight exertional work
with the same sit/stand and reaching restrictions. [Tr. 57.]
Dr. Blank testified that the individual would not be able to
perform past rel evant work, but would be able to hold the
position of institutional cashier or self-service cashier.
[ILd.] Dr. Blank reported that at | east 500 institutiona
cashiering jobs exist in Connecticut, and at |east 25, 000
exi st nationwi de. He reported that 1,000 self-service
cashiering jobs exist locally, and at 40,000 exi st nationw de.
[1d.]

On cross exam nation, plaintiff’s attorney described the
individual in the first hypothetical, and added a severe
[imtation in the use of the dom nant right hand or armfor
gross/fine nmovenments. [Tr. 58.] Dr. Blank testified that this
i ndi vi dual woul d not be able to performthe sedentary work as

a desk attendant or cashier because of the need to use the

16



dom nant upper extremty. [Tr. 58-59.] Plaintiff’s counsel
asked Dr. Blank to assunme the individual in the second

hypot hetical, once again adding a severe limtation in the use
of the right hand or armfor gross/fine novenents. [l1d.] Dr.

Bl ank responded that the individual would not be able to
performthe work of cashiering. [1d.] Dr. Blank indicated that
an individual who is limted to sitting and standi ng/ wal ki ng

| ess than two hours per day would be precluded fromall work

activity. [Tr. 59.]

V. DI SCUSSI ON

To receive federal disability benefits, an applicant nust
be “di sabled” within the nmeaning of the Social Security Act
(“the Act”). See 42 U S.C. § 423(a),(d). An individual is
di sabled if he or she can establish an “inability to engage in
any substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairment which can be
expected to result in death or which has |asted or can be
expected to last for a continuous period of not |less than 12
months.” 1d. 8 423(d)(1)(A), 1382c(a)(3). A “physical or
mental inpairnment” nust be supported by nedically acceptable

clinical and | aboratory diagnostic techniques. Id. The

i npai rment nust be of such severity that the claimnt “is not
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only unable to do his previous work but cannot, considering
hi s age, education, and work experience, engage in any other
ki nd of substantial gainful work which exists in the national
econony.” 1d. 8§ 423(d)(2)(A).

The Commi ssioner is required to apply a five-step
analysis in evaluating disability clainms, as provided by the
Act. See 20 C. F.R 88 404.1520, 416.920. The Conm ssi oner
must first determ ne whether the claimnt is engaged in
substantial gainful activity. See 20 C.F.R 88 404.1510(b),
404. 1572(b). If not, the Conm ssioner next considers whet her
the claimant has a “severe inmpairment” which limts his
ability to performbasic work activities. See 20 C.F.R 8§
404. 1520(c). If the claimant suffers such an inpairnent, the
third inquiry is whether, based solely on nedical evidence,
the claimant has an inpairnment listed in Appendix 1 of the
regul ations (the “Listings”). See 20 C.F.R 8 404.1520(d);

Bowen v Yuckert, 482 U.S. 137, 141 (1987); Balsanp, 142 F.3d

at 79-80. If the inpairment nmeets or equals one of the
inpairnents in the Listings, the claimant is autonmatically
consi dered di sabl ed, w thout considering vocational factors
such as age, education, and work experience. See 20 CF.R 8§
404. 1520(d); Balsanmp, 142 F.3d at 80. [If the inpairnment does

not meet or equal one of the listed inpairnments, the fourth
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inquiry is whether, despite the claimant’s severe inpairnent,
he or she has the residual functional capacity (“RFC’) to
performhis or her past work. See 20 C.F. R 404.1520(e). |If
the claimant is unable to performhis or her past work, as a
final step, the Comm ssioner nmust determ ne whether there is
ot her work that the claimnt could perform See 20 C. F.R
404. 1520(f).
The claimant has the initial burden to establish

disability with respect to the first four steps. See 42

U S.C. 88 423(d)(5); Rivera v. Schweiker, 717 F.2d 719, 722
(2™ Cir 1983). The burden shifts to the Conmm ssioner at step
five to show that the claimant has the residual functional
capacity to perform substantial gainful activity in the

nati onal econony. See Bal sanp, 142 F. 3d at 80.

The RFC determ nation may require that the Comm ssion
apply the Medical Vocational CGuidelines (“the grid”), which
pl aces claimants with severe exertional inpairnments who can no
| onger performtheir past work into grid categories according
to their RFC, age, education and work experience, which then
determ nes the claimant’s disability status. See 20 C.F. R 8§
404. 1520(f). If non-exertional limtations significantly
dimnish a claimant’s ability to performthe full range of

work in a particular grid category, testinony of a vocationa
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expert or other simlar evidence with regard to the existence

of jobs in the national econony is required. See Bapp V.

Bowen, 802 F.2d 601, 606.

A. The ALJ’'s findings

The ALJ undertook the required five-step analysis and
determ ned that the plaintiff carried his burden at the first
four steps. In particular, the ALJ found that (1) plaintiff
had not worked since April 15, 1996; (2) plaintiff suffers
severe limtations due to obesity and restrictions in the use
of his right arm (3) the inmpairnments did not neet or equal
any listed inpairnments; (4) plaintiff is unable to perform any
of his past relevant work. [Tr. 28,33.] The ALJ determ ned at
step five that plaintiff has the residual capacity to perform
alimted range of light work.® The range was |limted because

of the plaintiff’'s “need for a sit/stand option providing the

The full range of light work generally requires standing
and wal king intermttently for a total of about six hours of
an eight hour work day. Sitting may occur during the
remaining tinme. Lifting requirenments for nost |ight jobs can
be acconplished by occasional rather than frequent stooping.
Many unskilled light jobs are perforned primarily in one
| ocation, with the ability to stand being nore critical than
the ability to walk. Light jobs require use of the arns and
hands to grasp and to hold and turn objects, and generally
they do not require the use of the fingers for fine activities
to the extent required by sedentary work. [Tr. 32.]
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ability to alternately sit or stand at will and would nornally
entail standing for 2/3 of tinme and sitting 1/3 of the tine.”
[ Tr. 32.] The ALJ concluded that plaintiff’s statenments
concerning the severity of his inpairments were not credible.

[ Tr. 33.] He found the plaintiff was not disabled and denied

di sability insurance benefits. [Ld.]

B. Plaintiff's Argunent
1. The ALJ and Appeals Council’s assessnent of the
medi cal evi dence and treating physician opinions

Plaintiff contends that the ALJ commtted reversible
error by failing to evaluate and wei gh the nmedi cal opinion of
Dr. Alan Reznik, plaintiff’'s treating physician. [Pl."s Mem
at p.11.] Specifically, plaintiff argues that the ALJ
negl ected to expressly state the weight he attached to Dr.
Rezni k’ s opi nion and the reasons given for that weight, in
violation of the Social Security Adm nistration's “treating
physician rul e”. The “treating physician rule”
provi des that the nmedical opinion of a claimant’s treating
physician is assigned controlling weight if the opinion is
wel | - supported by nedically-acceptable clinical and | aboratory
di agnostic techniques and is not inconsistent with other

substanti al nedical evidence of record. See 20 C.F.R §
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416.927(d) (2): SSR 96-2p; Shaw v. Chater, 221 F.3d 126, 134

(2d. Cir 2000). The Conm ssioner nust consider the foll ow ng
factors if the treating physician’s opinion is not assigned
controlling weight:

(i) t he frequency of exam nation and the
l ength, nature, and extent of the treatnent
rel ati onshi p;
(ii) the evidence in support of the opinion;
(iii)the opinion’s consistency with the record as a
whol e;
(iv) whether the opinion is froma specialist.

Clark v. Commi ssioner of Soc. Sec., 143 F.3d 115.

An adj udi cator nust give good reasons in the notice of
t he determ nation of decision for the weight given to a
treating source’s nedical opinion on the nature and severity
of an individual’s inpairnent. See 20 CFR 8§ 404.1527(d) (2),
416.927; SSR 96-2p. If the notice of the determ nation or
decision is a denial, it nust contain specific reasons for the
wei ght given to the treating source’ s nedical opinion,
supported by the evidence in the case record, and nust be
sufficiently specific to make clear to subsequent reviewers
t he wei ght the adjudicator gave to the treating source’s
medi cal opinion and reasons for that weight. SSR 96-2p.

The ALJ considered the opinion of the treating physician,
Dr. Reznik, who was seen by the plaintiff prior to the

proceedi ngs, and treating physician Dr. Raccuglia, the state
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agency doctor. The ALJ described the findings of both
doctors in detail. [Tr. 30-31.] In discussing the opinion of
Dr. Resnik, the ALJ wrote:

Despite the estimate of the severity of the
claimant’s inpairnments and the limtations described
by Dr. Reznik (Ex. 5F, 7F), there is very little

obj ective evidence to support his findings. The
doctor’s suggestion that the claimant my have a
psychiatric inpairnent finds no support from any

ot her source, including the claimant. The State
Agency gave plaintiff a residual functional capacity
for light work (Ex. 6F) and Dr. Raccuglia concl uded
that his main problem was obesity. He found no

obj ective support for a significant nuscul oskel et al

i npai rment (Ex. 4F). The x-ray taken in March 1993
had no significant findings (Ex. 2F). After a

t horough review of all the nmedical evidence, the

Adm ni strative Law Judge has concl uded that the
claimant retains the residual functional capacity
for alimted range of light work. [Tr. 31.]

Al t hough the ALJ did not state this explicitly, in
finding that the plaintiff was able to performa |limted range
of light work, the ALJ did not give controlling weight to Dr.
Rezni k’s opinion. Specifically, the ALJ determ ned that
plaintiff would be able to sit or stand for six hours of an
ei ght hour work day, and would be able to use his hands and
arms to grasp and to hold and turn objects. [Tr. 32.] This
determnation is in direct contradiction to Reznik’s findings
that plaintiff could not sit, stand or walk for nore than two

hours of the work day, and had severe limtations in the use

of arms and hands to grasp and turn objects and for fine
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mani pul ations. [Tr. 157-158.]

The ALJ apparently did not afford controlling weight to
Dr. Reznik’s opinion because he found it to be unsupported by
medi cal evidence, and contradicted by other record evidence.
The SSR regul ati ons, provide, however, that even if
controlling weight is not given to a treating physician's
opi nion, some weight may still be attached to that opinion,
and the ALJ nmust still designate and explain the weight that
is actually given to the opinion. Fromthe ALJ' s |imted
di scussion, it is not clear how he weighted the findings of
Dr. Reznik in making his final determ nation that plaintiff is
not di sabled. The court will address this further in the
context of plaintiff’s argument concerning Dr. Matza’'s
opi ni on.

Secondly, the plaintiff contends that the Commi ssioner
erred in failing to consider the opinion of treating physician
Dr. Matza as “new and material evidence” relating to
plaintiff’'s disability. [Pl.’s Mem at p.13.] The plaintiff
al so argues that the Commi ssioner should have expressly
wei ghed the opinion of Dr. Matza as a treating physician.

The ALJ did not consider the opinion of Dr. Matza because
plaintiff was not seen by himuntil after the ALJ issued his

Cct ober 19, 1999 decision. Dr. Matza s notes were received by
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t he Appeal s Council on November 23, 2001. 1In a letter dated
Novenmber 23, 2001, the Appeals Council denied plaintiff’s
request for review. The Appeals Council stated only that:

[t] he Appeal s Council has al so considered the

addi ti onal evidence identified on the attached order

of the Appeals Council, but concluded that this

evi dence does not provide a basis for changing the

Adm ni strative Law Judge’s decision. [Tr. 5.]
The attached order refers to the undated narrative report from
Dr. Matza.

Dr. Matza di agnosed plaintiff with bilateral carpal
tunnel syndrome “based on EMG nerve studies”. [Tr. 161.] He
exam ned x-rays of plaintiff’s neck, back, and right shoul der,
and di agnosed himw th right shoulder calcified tendinitis,
mld to noderate bil ateral degenerative joint disease of the
knees, severe degeneration of three segnents of the back with
| unbar spondyl osis, and norbid obesity. [ILd.] Dr. Matza al so
conpleted a nmultiple inpairnments questionnaire, dated July 18,
2001. [Tr. 11-18.] He projected that plaintiff was able to sit
for two to three hours and stand or walk for three to four
hours in an eight hour day. [Tr. 13.] He limted the plaintiff
to occasionally lifting and carrying | ess than 10 pounds. [Tr.
14.] He reported significant limtations in repetitive
reachi ng, handling, or fingering or lifting, including

noderate limtations in grasping turning and tw sting objects
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with both hands. [Tr. 15.] He found nmarked |limtations using
fingers and hands for fine manipul ati ons and mar ked
limtations for reaching with the right arm and m nim
limtations for reaching with the left arm [1d.]

Def endants concede that new evidence should have been
consi dered by the Appeals Council. [Def.’s Mem at p.8.] They
contend, however, that in order for new evidence to be
consi dered, plaintiffs nmust also show good cause for not

presenting the evidence earlier in accord with Clark v

Commi ssi oner of Social Security, 143 F.3d 115, n.1 (2™ Cir.
1998) (“in deciding whether to remand a case to the agency, the
court may consi der new evidence that is material, provided
that the clai mant denonstrates good cause for failing to
present the evidence earlier.”) In the alternative, the

def endant argues that the Appeals Council did consider the
addi ti onal evidence, and determned that it did not warrant

remand for reconsideration by the ALJ. [Def’s Mem at p.9.]

Dr. Matza’s diagnosis is based upon x-rays of the neck,
back, right shoul der, and knees, and upon an “EMG nerve”
study. This evidence is not duplicative of the medical
evidence already in the record. Dr. Matza' s findings

concerning carpal tunnel syndrome, and the extent of

26



plaintiff’s problens with his back, neck, and knees are new
information that nmay support his persistent conplaints
concerning the extent of his pain and physical |imtations.
The plaintiff was not seen by Dr. Matza until August 2001, and
the ALJ' s decision was issued in COctober 19, 1999. Therefore,
plaintiff could not have submtted the evidence earlier. The
court finds that the new evidence is material, and the
plaintiff has established good cause for not presenting the
evi dence at an earlier date.

Based upon a careful review of the record as a whole, the
court concludes that the case should be remanded to the ALJ.
First, in his initial opinion, the ALJ did not expressly state
t he wei ght he attached to Dr. Resnik’s opinion and thus failed
to comply with the treating physician rule. Secondly,
notwi t hst andi ng t he Appeals Council’s claimthat the new
evi dence was consi dered, the record suggests that Dr. Matza's
opi ni on was not given careful consideration. It appears that
t he Appeals Council letter to plaintiff denying reviewis
dat e-stanped for the sane day that Dr. Matza’'s report was
actually received by the Appeals Council. [Tr. 5-7.] The
| etter appears to be a sinple formletter, and has no
information specific to plaintiff’s case, nor does it give

specific reasons for denying reconsideration. [Tr. 5,6.]
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Mor eover, the x-rays and nerve study nmay offer additional
medi cal support for Dr. Reznik’'s findings, which were
originally discounted by the ALJ in his ultimte determ nation
that plaintiff was not disabled. Additionally, Dr. Matza’'s
opinion is largely consistent with Dr. Resnik’s opinion, which
may al so provide grounds for the ALJ to attach nore weight to
the latter’s opinion. A fair disposition of plaintiff’s case
mandat es that the SSA wei gh and evaluate all of the nedical
evi dence of record, which has yet to occur in this case.
Accordingly, the court remands the case to the ALJ to
consi der and wei gh the opinion of treating physician Dr.
Mat za, and to reconsider and weigh the opinion of Dr. ResniKk.
Specifically, the ALJ nmust consider and expressly weigh Dr.
Mat za’ s diagnosis that plaintiff suffers fromcarpal tunne
syndronme and degenerative joint disease in the neck, severe
degenerative spondyl ol ysis, degenerative joint disease in
three segnents of the back, and mld to noderate degeneration
of both knees. The ALJ nust consider Dr. Matza's
recomendati ons about the plaintiff’s residual functional
capacity, particularly the ability to sit for two to three
hours and stand for three to four hours during an eight hour
wor k day, the noderate limtations in the ability to grasp,

twist, and turn objects, and the marked limtations in the
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ability to use the hands and fingers for fine manipul ations.
The ALJ nust al so reconsider the opinion of Dr. Reznik in

i ght of the new nedical evidence. The ALJ should offer a
detail ed account of the weight assigned to the opinions of
both Dr. Reznik and Dr. Matza and state clearly the reasons

supporting his decision.

2. The ALJ's assessnment of residual functional capacity

Plaintiff argues that the ALJ failed to make detail ed
findings of fact regarding his assessment of plaintiff’s
resi dual functional capacity. [Pl.”s Mem at p.14.]
Specifically, plaintiff argues that the ALJ did not
conprehensively outline his limtations on a function-by-
function basis as required by SSR 96-8p. Further, plaintiff
argues, he did not provide any nedical evidence to support the
finding of a “*sit/stand’” option...[t]hat ...provides the
ability to alternatively sit or stand at will and woul d
normally entail standing for 2/3 of the time and sitting for
1/3 of the time.” [Tr. 32.] Plaintiff argues that the ALJ s
deci sion | acks any specific findings regarding M. Schupp’'s
ot her physical limtations such as |ifting, reaching, walking,
and fine mani pulations. [Pl.”s Mem at p.16.]

The RFC assessnent considers only functional linmtations
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and restrictions that result froman individual’s nmedically
det erm nabl e i npairnents or conbination of inpairnents,

i ncluding the inpact of any related synptonms. SSR 96-8p. The
RFC must first identify the individual’s functional
[imtations or restrictions and assess his or her work-rel ated
abilities on a function by function basis. 1d. The RFC
assessnment nust be based on all of the rel evant evidence in
the case record, such as: nedical history; nmedical signs and

| aboratory findings; the effects of treatment; reports of
daily activities; lay evidence; recorded observations; nedical
source statenents; effects of synptons, including pain, that
are reasonably attributed to a nedically detern nable

i npai rnent; evidence fromattenpts to work. |d.

I n assessing RFC, the adjudicator nust discuss the
individual’s ability to perform sustained work activities in
an ordinary work setting on a regular and continuing basis,
and nust describe the maxi num amount of each work-rel ated
activity the individual can perform based on the evidence in
the case record. 1d. The adjudicator nmust also explain how
any material inconsistencies or anmbiguities were resolved. SSR
96-8p. At step 5 of the evaluation process, the RCF nust be
expressed in relation to exertional categories (e.dqg.

sedentary, light), and in order for an individual to do a full
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range of work at a given exertional and nonexertional |evel,
t he i ndividual nust be able to perform substantially all of
t he exertional and nonexertional functions required in work at
that level. Therefore, it is necessary to assess the
i ndividual’s capacity to performeach of these functions. 1d.
In Iight of the court’s decision to remand the case to
the ALJ, the court need not rule on whether the ALJ's first
opi ni on net the above standard descri bed. However, the court
instructs the ALJ to address plaintiff’s RFC in careful
conpliance with SSR 96-8p, specifically with reference to the
plaintiff’s ability to sit, stand, and wal k for a specified
nunmber of hours during the work day, and with reference to
whi ch specific functions (i.e. grasping or turning objects,
using the fingers for fine manipulations) the plaintiff can

performw th his hands, arms, and fingers.

3. The ALJ’'s assessnent of the ability of plaintiff to
per f orm ot her work

Plaintiff argues that the Conm ssioner failed to carry
hi s burden of establishing that the plaintiff can perform
other work. [Pl.”s Memat p. 17.] Plaintiff argues that the

ALJ shoul d have expressly listed or outlined jobs that M.
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Schupp can physically perform Plaintiff asserts that the
ALJ’s reliance on the testinony of Dr. Blank was in error
because the hypothetical relied upon by the ALJ was fl awed.
[Tr. 18.] Specifically, the individual described to himwas
not fully representative of M. Schupp’s |limtations because
nei ther of the individuals described by the ALJ were inpaired
by limtations to the dom nant hand and fingers, despite the
fact the Dr. Rezni k opined that M. Schupp was severely
limted in grasping, turning, and tw sting objects, and in
fingering and fine mani pulations. [Pl.’s Mem at 20; Tr.
158. ]

In Iight of the above ruling, the court orders that, upon
remand, the ALJ consider the vocational expert’s responses to
hypot heticals that accurately reflect the full range of
plaintiff’s limtations once Dr. Reznik’s and Dr. Matza's

fi ndi ngs have been considered.’

4, The ALJ's credibility determ nation

Finally, plaintiff argues that the ALJ failed to

adequately articulate the reason for his finding that

" Because the case is remanded for rehearing, the ALJ is
not necessarily bound to the answers given by the vocati onal
expert to the second set of hypotheticals posed at the
hearing, as suggested in plaintiff’s menorandum
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plaintiff’s statenents concerning his inpairnments and their
i mpact on his ability to work are not credible. [PI."s Mem at
20.]

In making this credibility determ nation, the SSA takes
into account the followi ng factors: the entire case record,
i ncludi ng the objective nedical evidence; the individual’s own
st atements about synptons; statenments and other information
provi ded by treating or exam ning physicians or psychol ogists
and how they affect the individual and any other rel evant
evidence in the case record. SSR 96-7p. In addition to nedical
evi dence, the ALJ nust al so consider: 1) the individual’s
daily activities; 2) the location, duration frequency, and
intensity of pain; 3) factors that aggravate synmptons; 4)
medi cati ons taken to alleviate pain; 5) treatnent, other than
nmedi cation, to relieve pain 6) any neasures other than
treatment used to relieve pain 7) any other factors concerning
the individual’s functional limtations and restrictions due
to pain. Id. An individual’s statenments about the intensity
and persistence of pain or other synptons or about the effect
the synptons have on his or her ability to work may not be
di sregarded sol ely because they are not substantiated by
obj ective nedical evidence. 1d. The determ nation or decision

must contain specific reasons for the finding on credibility,
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supported by the evidence in the case record, and nust be
sufficiently specific to make clear to the individual and to
any subsequent reviewers the weight the adjudicator gave to
the individual’s statenents and the reasons for that weight.
Id.

The ALJ determ ned that plaintiff was not credible based
on the following: that his wife works and he stays hone with
the children; that he has his own car and can drive; that he
has never been hospitalized or had surgery; that he is able to
do sone grocery shopping, and that the 9 year old cooks
because he cannot. [Tr. 33.] The ALJ did not analyze or
expl ain how these factors suggest that plaintiff’'s statenents
concerning the severity of his inpairments are not credible.
The ALJ did not state what weight he assigned to the
plaintiff’s statenents. Thus, the review ng court cannot
assess whether this determ nation was supported by substanti al
evi dence. Upon renmand, the ALJ nmust provide a detail ed
credibility determ nation based upon SSR 96-7p, taking into
consi deration the additional nedical evidence and plaintiff’s

wor k history.

| V. Concl usion
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For the reasons stated above, defendant’s Mdtion for
Order Affirmng the Decision of the Comm ssioner [doc. # 16]
is DENTED. Plaintiff’s Mtion for Judgnent on the Pleadings
[doc. # 13] is GRANTED IN PART, to the extent that it seeks
remand to the Comm ssioner, and DEN ED IN PART, to the extent
that it seeks an imedi ate award of benefits. The decision of
t he Conmi ssioner is reversed and the case is remanded to the

ALJ for further proceedings consistent with this ruling.

Any objections to this recommended ruling nust be filed
with the Clerk of the Court within ten (10) days of the
receipt of this order. Failure to object within ten (10) days
may preclude appellate review. See 28 U.S.C. 8 636(b)(1);
Rules 72, 6(a) and 6(e) of the Federal Rules of Civil
Procedure; Rule 2 of the Local Rules for United States

Magi strates; Small v. Secretary of H HS., 892 F.2d 15 (2d

Cir. 1989)(per curiam; E.D.1.C. v. Hillcrest Assoc., 66 F.3d

566, 569 (2d Cir. 1995).

SO ORDERED this 12th day of March 2004, at Bridgeport,

Connecti cut .
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/ s/

HOLLY B. FI TZSI MVONS
UNI TED STATES MAG STRATE
JUDGE
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