UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

BARBARA A. | ZZARELLI

v. . CIV. NO. 3:99CV2238 (AHN)

R.J. REYNOLDS TOBACCO CO.

RULI NG ON MOTI ON FOR DETERM NATI ON

Pending is plaintiff<« Mtion for Determ nation of Sufficiency
of Responses to Requests to Admt [Doc. #60]. Oral argunent was held
on Novenber 24, 2003. After the Novenber hearing, this notion was
hel d i n abeyance while plaintiff served revised requests to admt. A
hearing on the revised requests was held on February 23, 2004. The
parties submtted position letters to the Court dated Decenber 31
2003 and January 13, 2004. Plaintiff requests that the Court
determ ne the sufficiency of Reynold s responses to thirty-five (35)
requests to admt.

Pur pose of Requests For Adm ssion

An i nportant purpose for requests for adm ssion, pursuant to
Fed. R Civ. P. 36(a), "is to reduce the cost of litigation by
narrowi ng the scope of disputed issues, facilitating the succinct

presentation of cases to the trier of fact, and elimnating the



necessity of proving undisputed facts." Thalheimv. Eberheim 124
F.RD. 34, 35 (D. Conn. 1988) (citations omtted).

Regquests 19-20 and 22-34

Reynol ds states that it "adm tted Requests 19-20 and 22-34

wi t hout any qualifications.” [Reynolds Let. 1/13/04 at 2]. The Court
deens these requests adm tted. Defendant will submt revised
responses stating that requests 19-20 and 22-34 are "admitted"” within
ten (10) days.

Requests 17 and 18

The Court deens these requests admtted. Defendant will submt
revi sed responses stating that requests 17 and 18 are "adm tted"
within ten days.

Requests 1-16., 21 and 35

"Admi tted or Deni ed"

"A party may in good faith qualify its answer or deny only part
of a requested matter, but it nust state specifically what part of
the request is true, and deny only the renmainder." 7 James Wn

Moore, Moore's Federal Practice 836.11[5](a) (3d Ed. 2003); cf.

Thal heim 124 F.R. D. at 38 (defendant’s unqualified denials
insufficient to meet substance of requests at issue and not provided
in good faith). "Wen a request is denied, the court mnust consider:
(1) whether the denial fairly neets the substance of the request; (2)

whet her good faith requires that the denial be qualified; and (3)




whet her any "qualification" which has been supplied is a good faith
qualification.” Thalheim 124 F.R D. at 35 (enphasis in original).
Judge Smith provided further guidance in Thal heim stati ng,

Though qualification may be required where a
request contains assertions which are only
partially correct, a review ng court should not
permt a responding party to underm ne the
efficacy of the rule by crediting disingenuous,
hair-splitting distinctions whose unarticul at ed
goal is unfairly to burden an opposing party.
Nor should a review ng court permt a
respondi ng party to frustrate the rule by
initially providing i nadequate responses,
forcing the requesting party to file a notion
and costly nmenoranda, and only then com ng
forward with "anmended answers" that easily
coul d have been supplied in the first instance.

124 at 35-36 (enphasis in original, citations omtted).

Requests are Prennture

As set forth above, defendant nmust make a good faith effort to
speci fy what part of the request is true, and deny only the
remai nder. \Where appropriate, defendant may respond in good faith
that "despite reasonable inquiry the information known or readily
obt ai nabl e by the defendant is insufficient to enable it to admt or
deny." Fed. R Civ. P. 36(a)Defendant should consider plaintiff’s
request that if "defendant has already confirned that Ms. lzzarell
devel oped | arynx cancer, and that cigarette snoking was a substanti al
factor in causing the cancer, it should so admt and avoid the need

and cost of experts on this issue.”™ PI. Let. 12/31/03 at 3.



Obj ecti ons

Courts have rejected objections to requests to admt based on
the follow ng contentions.

* That the requesting party has the burden of
proof on the matter requested

* That the requested matter consists of facts
within the know edge of the requesting party

* That the requests cover nmany of the issues in
the case, or the entire case

* That the requested matter constitutes a
genui ne issue for trial or that the request
goes to a disputed matter presenting a genuine
i ssue for trial

* That the request related to opinions of fact
or the application of law to fact

* That the responding party |acks personal
know edge, if the information is obtainable on
reasonabl e inquiry.

7 Moore’'s Federal Practice 8 36.11[5][c]. Defendant will certainly
recogni ze that it made many of these objections rejected by other
courts.

Wth these standards in mnd, this Court rules as foll ows.

"Larynx Cancer”

Def endant’ s objection that the subject matter is inproper for a
request for adm ssion is overruled. Defendant’s objection that
"plaintiff failed to limt the scope of this request to a particular
type of larynx cancer” is also overruled. The Court finds

plaintiff’s request appropriately broad. As stated at oral argunent,

i f defendant answers "no" to all forms of |arynx cancer, there would

appear to be no purpose asking a follow up question on a particul ar

4



form of larynx cancer.

" Cause"

"Cause" is defined in this context by plaintiff as "bringing
about or producing an effect, result, or consequence.” The Anerican
Heritage Dictionary (2d Ed. 1985). "[R]equests for admn ssion are
used to establish adm ssion of facts about which there is no real

di spute.” 7 Moore’s Federal Practice at 836.02[1]. Defendant wil|

consider this definition in responding to the requests to admt.

"Substantial Factor"

Plaintiff states that the use of the term "substantial factor"
is derived fromthe Connecticut Jury Instructions as foll ows,
"[n]egligence is a proximte cause of an injury if it was a
substantial factor in bringing the injury about." Section 2-31 of
t he Connecticut Judicial Branch Civil Jury Instructions.

Def endants argue that this definition is inadequate stating, "it is
far fromclear what plaintiff intended by this definition, what is
clear is that plaintiff’s definition would not provide a jury with
any better understanding of what plaintiff intended.” [Def. Let.
1/13/04 at 4]. The Court disagrees.

Tesler v. Johnson, 23 Conn. App. 536, 583 A . 2d 133 (1990), cert.

deni ed, 217 Conn. 806 (1991), a case relied on by defendant, is
readi |y distinguishable. In that case, the defendant clainmed that the

trial court failed to explain the concept of proxi mate cause, not



that the court failed to provide a definition for the term
"substantial factor."

The Connecticut Supreme Court found that "[t]he neaning of the
term ' substantial factor' is so clear as to need no expository
definition . . . . Indeed, it is doubtful if the expression is
suscepti bl e of definition nore understandable than the sinple and

fam liar words it enploys.” (Internal quotation marks omtted.)

Mather v. Griffin Hospital, 207 Conn. 125, 130 (1988), (quoting

Connellan v. Coffey, 122 Conn. 136, 141 (1936), and Pilon v.

Al derman, 112 Conn. 300, 301-302 (1930)); see Phelps v. lLankes, 74
Conn. App. 597, 606-07 (2003) (distinguishing Tesler and relying on
Mat her) .

Accordi ngly, defendant will provide new responses to Requests

No. 1-16, 21 and 35 within ten (10) days.

CONCLUSI ON

Accordingly, plaintiff<s Mtion for Determ nation of Sufficiency
of Responses to Requests to Admt [Doc. #60] is GRANTED i n accordance
with this ruling. Defendant will file responses within ten (10) days
consistent with Fed. R Civ. P. 36(a).

Def endant’ s current responses to requests 1-15 do not conform
with Fed. R Civ. P. 36(a). As such they are inproper. Defendant

should admt or deny the requests as posed, or affirmthat "despite



reasonabl e inquiry the information known or readily obtainable by the
defendant is insufficient to enable it to admt or deny." Fed. R
Civ. P. 36(a). Excess verbiage will be stricken as nonresponsive.
Thal heim 124 F.R D. at 35. Requests to admt "framed in the
negative" will be answered.

This is not a recommended ruling. This is a discovery ruling
and order which is reviewable pursuant to the "clearly erroneous"”
statutory standard of review 28 U S.C. §8 636 (b)(1)(A); Fed. R
Civ. P. 6(a), 6(e) and 72(a); and Rule 2 of the Local Rules for
United States Magi strate Judges. As such, it is an order of the

Court unless reversed or nodified by the



district judge upon notion tinely nade.

SO ORDERED at Bridgeport this 12th day of March 2004

/sl
HOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE




