UNI TED STATES DI STRI CT COURT
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V. . ClV. NO. 3:02CV1482 (JCH)
JO ANNE BARNHART, :

COW SSI ONER, SOCI AL SECURITY
ADM NI STRATI ON

CORRECTED RECOMMVENDED RULI NG

Plaintiff Laurie Shine seeks judicial review of a final
deci sion by the Conm ssioner of Social Security denying her
application for supplenental security income (SSI) pursuant to Title
XVl of the Social Security Act, 42 U.S.C. 881381 et seq. Plaintiff
argues that the evidence in the record denonstrates that defendant's
decision to deny SSI disability benefits was not supported by
substantial evidence. Plaintiff noves the Court for an order
reversing the decision of the Comm ssion and remandi ng for further
proceedi ngs pursuant to 42 U. S.C. 88405(g)m 1383(c)(3).

For the reasons that follow, plaintiff's Mdtion for Order
Reversing the Decision of the Conm ssioner and Order for Remand [doc.

#6] is GRANTED. Defendant’s Mtion for Order Affirm ng the Deci sion

The Court issues this ruling to correct a citation on page 45
of this ruling. The original recommended ruling inproperly cited
Social Security Ruling (SSR) 85-5; the correct citation is to SSR 85-
15. This change was made at the request of plaintiff’'s counsel and
with the consent of defendant’s counsel. Spilka |let. 3/18/04.



of the Comm ssioner [Doc. #9] is DENIED

BACKGROUND

Lauri e Shine was born on April 21, 1964 (See R 45).2 She
fini shed high school and attended cosnetic school (R 46, 182). Her
past work experience includes enploynent as a buil ding cl eaner,
veterinarian assistant, sew ng nmachi ne operator, sales clerk,
cashier, hostess and waitress (R 66-67, 182). She has a history of
bi - pol ar di sorder; she also suffers fromdrug and al cohol dependence,
but that is currently in rem ssion.

Ms. Shine filed her first application for supplenmental security
i ncome on Novenmber 13, 1996 (R 120-123). That clai mwas denied on
March 14, 1997 (R 84-87), with plaintiff taking no further appeal.

On February 20, 1998, Ms. Shine reapplied for suppl emental
security incone based on mani c depression, anxiety, vision problens,
and an eating disorder (R 124-127, 180). She reported that she had
been unable to hold a job since June 1, 1997. (R 180). This
application was deni ed, as was her subsequent request for
reconsi deration (R 88-91, 94-97). M. Shine then requested a
hearing before an Adm ni strative Law Judge (ALJ) (R 98). On Apri
26, 1999, Ms. Shine appeared with counsel before ALJ Ronal d Thonmas

(R 41). He heard testinony from Ms. Shine and Jeffrey R Blank, a

°The admi nistrative record filed by the Conm ssioner shall be
referred to as "R ".



vocational expert. The ALJ issued an unfavorable decision on March 1,
2000 (R. 26-40). The Appeals Council denied Ms. Shine's request to
review the hearing decision (R 6-7). Ms. Shine then filed this

action requesting judicial review

Medi cal Records

Plaintiff claims a disability onset date of June 1, 1997.
Accordingly, the Court reviews the nedical evidence in the record

from 1997.

Treat nent for Al cohol and Drug Dependency

Shi ne sought treatnment for alcohol and drug dependency at
SCADD, Inc. (Southeastern Connecticut Al cohol and Drug Dependency) on
January 22-23, 1997; March 9-10, 1997; My 30-June 2, 1997; and July
16-19, 1997. (R 269-277). On January 22, 1997, plaintiff identified
t hat she had a problemw th al cohol and cocai ne abuse. Agai nst
nmedi cal advice, she did not conplete treatnment. Plaintiff returned
to SCADD on March 10, 1997. In addition to al cohol dependence, she
presented problens with asthnma and depression. She again left before
conpleting treatnment. (R 270). Plaintiff nmade another attenpt at
det oxi fication with SCADD on May 30, 1997, and conpl et ed det ox.
Plaintiff refused a referral to the Community Health Center for

treatment for depression. The discharge summary for adm ssion to



SCADD i n January, March and May/June states that Shine's prognosis is
poor due to inconplete therapy and refusal of treatnent
recommendations. (R 271). Ms. Shine returned to SCADD on July 16,
1997, and conpleted detox. (R 272). The discharge summary states,
"prognosis fair, the client could have benefitted from further
[therapy]. No nmotivation to do so." (R 272).

Plaintiff was admtted into a partial hospitalization program
at Community Mental Health on June 2, 1998. (R 319-327). She
reported that she was "just off a 3 wk binge, 1 day's sobriety." (R
322). Her intake nental status assessnent states: "[a]lert-good eye
contact-oriented to person, place tinme, anxious. Denies having any
sui cidal or hom cidal ideation. She denies any hallucinations. She
had a sad and anxi ous affect/depressed nood. Menory . . . judgnment
were all depressed.” (R 319). The diagnostic inpression was al cohol
wi t hdrawal , bi-pol ar disorder, and al cohol dependence and abuse. (R
325). The intake assessnent stated that plaintiff's presenting
synptons i ncluded staying in bed all day in her roomw th the door
cl osed, binge drinking for three weeks, not being able to fall
asl eep, no energy, decreased appetite, and suicidal ideation. (R
322). She was treated in the partial hospitalization programfor one
nont h and was di scharged on July 2, 1998. The di scharge summary
stated that, while plaintiff was conpliant with her medications,

plaintiff was non-conpliant with her therapy program and had rel apsed



into abusing al cohol while in the program (R 326-27).

On July 6, 1998, Ms. Shine sought treatnment for |ower
cellulitis and diarrhea at Lawence and Menorial Hospital. The
di scharge notes of July 11 indicate a diagnosis of cellulitis,
al cohol detoxification, nedication wthdrawal, thronbocytopenia® and
hypokal em a.#4 Her urine toxicol ogy screen was positive for TCH,
cocai ne, and Benzodi azepines; it was noted, "there is a question also
of withdrawal from alcohol." On the day of discharge her cellulitis
and hypokal em a were resolved. (R 409-423).

Shine returned to the enmergency departnent at Law ence and
Menorial Hospital on July 26, 1998, conplaining of a need to quit
drinking. The treatnment notes state:

She states that she has been drinking too nmuch
and has been in detox in the past wi thout nuch
effect. She states she began drinking as soon
as she left the hospital here on her last visit
whi ch was about three weeks ago. She states
that she continued to drink at |east % pint to
a pint a day and has a history of DTs and

sei zures when she stops drinking. She also has
a history of depression and had been on

medi cation for that but stopped about six
nont hs ago. She states that she has a history

SA condition in which there is an abnormally snmall nunber of
platelets in the circulating blood. Stedman's Medical Dictionary
1808 (26'" ed. 1995).

“The presence of an abnormally small concentration of potassium
ions in the circulating blood; occurs in famlial periodic paralysis
and in potassium depletion due to excessive loss fromthe
gastrointestinal tract or kidneys. Stedman's Medical Dictionary 836
(26'h ed. 1995).



of asthma and is supposed to use her inhalers
whi ch she has not been doing. She has
continued to snoke and al so has been using sone
dr ugs.

(R. 410) .

Communi ty Mental Health Services of Southeastern Connecti cut

Plaintiff's primary treating source for her nental health was
Community Mental Health Services of Southeastern Connecticut (CWVH).

Plaintiff first sought treatnment at Community Mental Health on
June 11, 1997, presenting problens of anxiety, poor sleep, and
i npai red concentration "since stopping drinking ten days ago." (R
276). A history of substance abuse was noted starting at age 14;
Shine al so stated that she had experinented with other substances,
but al cohol was "by far her substance of choice.” (R 278). Her
appearance was appropriate and neat, but she was restless. (R 279).
Plaintiff displayed an anxi ous and depressed nood. She was oriented
to person, place and tinme. (R 279). There were no noted problens
with thought process or perception. (R 279). However, plaintiff
descri bed "several past incidents of visual and auditory
hal | uci nati ons whi ch she reports did not occur in context of heavy
drinking or detox." (R 279). "Says she has for many years sl ept
with a hair drier in her bed to block out noise and also to drown out
"what sounds |like a football stadium that she 'hears' while trying
to fall asleep. She describes this as a possible hallucination.”
(R 279). Her imrediate nenory was not inpaired, but plaintiff
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di spl ayed deficits with recent and renote recall. (R 280). Her
i nsight and judgnment were found to be good by inpression with soci al
judgnment intact. (R 280). Plaintiff was diagnosed with dysthmc
di sorder, generalized anxiety disorder, and al cohol dependence. (Tr.
281).°
The record contains a "Service Plan Review' from CVH, dated

Septenber 11, 1997. (R 287). Her current |evel of stress was
noderate to severe. (R 287). Under "progress toward goals defined
on Service Plan," the review st at ed:

1. C. not seen since 8/7/97. At that tinme had

rel apsed on 7/17 [with al cohol] spent two days

[in] detox in SCADD. Ct's involvenent in AA/NA

sporadic at best. Live in [boyfriend] active

al coholic which jeopardizes Ct's sobriety.

2. Ct. has recently started [part time] job at

vet. clinic which has [increased] stress. She

| acks confidence in herself and her ability to

succeed. Mood can often be | abile dependi ng on

what is going on in her life.

Add new problem #3. Interpersonal Relationship

Di sturbance. Ct. is severe co-dependent who

tends to hook up with very abusive nen who take

care of her financially.
(R 287). Oher concerns noted: "could be sonme organic inpairnent

fromyears of heavy drinking." (R 287).

SAs noted above, plaintiff suffered an al cohol relapse on July
16, 1997. (Tr. 272). She conpleted treatment with i nprovenent. SCADD
recommended that Ms. Shine seek further inpatient treatnent. She
decl i ned, adding that she preferred to continue treatnment at CVH.
Plaintiff was discharged from SCADD on July 19, 1997, with a fair
prognosis. (R 272).



At her next Service Plan Review at CVH, on January 22, 1998,
plaintiff was described as having severe |levels of stress. (R 290).
"Laurie has reported maintained sobriety but is very aware of trigger
whi ch - put her sobriety into jeopardy. Modod continues to present
depressed and neurovegetative signs of depression are present.” (R
290). Current problenms identified as: 1. Her relationship with her
not her and her "need to separate herself and becone nore i ndependent
and | ess dependent;" and "physical inplications need to be
addressed."” (R 290).

On February 18, 1999, plaintiff was reevaluated for readn ssion
into Community Mental Health treatnent program (R 445). Her
presenting conplaint was increased stress since her arrest six nonths
earlier. (R 445). She stated that she was an acconplice and was
drinking at the tine. (R 446). She stated she was havi ng probl ens
sl eepi ng because she was hearing nmusic and conversations as well as
havi ng visual hallucinations. (R 445). Her concentration was
inpaired (couldn't do serial sevens), she couldn't read and retain
anyt hi ng, sonetinmes she couldn't stop tal king, sometines she was
hypersexual but, other times when depressed, she didn't want to be
touched. Her judgnent was poor and her speech was pressured. (R 445-
46). Plaintiff reported being sober for six months. (R 445).

Di agnostic inpression: major depression/recurrent/severe with

psychotic features, rule out bipolar disorder, rule out bulima, and



al cohol dependence/early full rem ssion, cocaine dependence/early
full remssion. (R 446).
Treatment notes of March 2, 1999, stated that, since February
24, plaintiff had slept two days in a row, but then did not sleep the
following two nights. (R 441). "She remnins forgetful -couldn't
remenber name of her baby that died at birth which upset her greatly.
There coul d be organi c danage from ETOH, as she has been severe
al coholic since age 10. Still irritable, but auditory hallucinations
have [decreased] somewhat."” (R 441).
Treatment notes of March 16, 1999, stated that plaintiff had
been sl eeping through the night for the past 5-6 nights and auditory
hal | uci nati ons had st opped. Plaintiff continued to conpl ain of
"mood swi ngs that are appearing to be nore and nore |ike Bipolar I1."
(R 440). Plaintiff stated,
‘I feel | can do anything, amon top of the
world,' was easily agitated and irritated, had
raci ng thoughts, had [increased] sex drive,
etc. She will then proceed to becone very
depressed and 'all ny elaborate plans to
accomplish this or that go down the drain.'
She reports that she is nore depressed .
t hen hypomani c. \When depressed she has no
energy, doesn't want to be bothered or touched,
has not notivation to do anything."

(R 440).

Treat ment notes of March 25, 1999 state that plaintiff has gone

into a depression four days before and had not heard voices since

| ast seen. (R 439).



Treatment notes of April 1, 1999, stated that plaintiff's npood
was nore stable and she was in good spirits. (R 438). "Energy is
up and she does not appear to be hypomanic. Still sober.” (R 438).

On April 15, 1999, plaintiff stated she was very depressed over
a thirty pound wei ght gain since beginning Depakote. "Mbods have
been stable but she will ask Dr. next week about switching to another

med." (R 438).

Medi cal Care

Plaintiff's primary care physician was Dr. Rocco Russo from
Community Health Center. His treatnment notes from October 1994 to
April 1999 are part of the admnistrative record (Tr. 237-46, 291
349-52, 424-31). Dr. Russo noted plaintiff experienced synptons in
her hands whi ch included nunbness, weakness, and bl anching. (R 291,
350-52, 426-27, 429). Plaintiff was treated for asthma and bronchitis
and di agnosed with hepatitis C (R 349, 426, 430, 431). In April
1999, a physical capacities evaluation formwas conpl eted by Dr.
Russo in which he indicated that plaintiff had a physical functional
capacity to performwork within the sedentary to |light exertional

range. (R 425).

Neur ol ogi cal Conpl ai nts and Testi ng

I n January 1998, Dr. Russo of the Community Health Center
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referred plaintiff for an MRl of her brain. (R 292). The

exam nation revealed a small foci of abnormal signal present
bilaterally, predom nantly in the frontal |obe. (R 292). The
appearance of the | esions was non-specific. "However given the
patient's relatively young age, and the clinical synptons, one may

consi der the diagnosis of demyelinating process such as nmultiple

sclerosis. . . . There are no other abnormalities noted.” (R 292).
"The findings are non-specific, however, it could represent M5." (R
293).

Plaintiff was referred to neurologist Dr. David Thonmson for
further evaluation. (R 302). Thonpson's treatnent notes,
dated January 30, 1998, stated that Shine "over the past several
nmonths . . . has noted al nost daily episodes of col ored visua
scotoma® in the tenporal visual fields lasting mnutes at a tinme
wi t hout associated synptons.” (R 302). Plaintiff noted episodic
pal l or of her fingertips, unrelated to tenperature changes, and a six
week history of intermttent |left |eg weakness mani fested as the | eg
'giving out' when standing or after sitting or arising frombed." (R
302). Dr. Thonpson noted, "[n otor exam nation shows full strength
in all nuscle groups with normal tone." (R 303). Her cerebellar

exam nation, gait and station were normal. The doctor found all other

6 An i solated area of varying size and shape, within the visua
field, in which vision is absent or depressed. Stedman's Medi cal
Dictionary 1583 (26'" ed. 1995).
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neur ol ogi cal exam points normal, negative, unremarkabl e and/or
regular. In closing, Dr. Thonpson st at ed,
| plan on reviewing the patient's MRl scan. |

have ordered visual evoked responses to further
eval uate the visual pathway and patient's

synptons. | have al so ordered connective
ti ssue screen including ANA, rheumatoid factor,
as well as, hypercoagul ation profile. I wll

contact the patient with the results of her |ab
studies and after | have reviewed her MRl scan.
A decision will be made at that tinme as to the
need for any further investigations including
the possibility of |unmbar puncture.

(R 303).

The record contains a handwitten note from Dr. Russo, dated
March 4, 1998, which states that Shine is unable to work due to
"interm ttent neurol ogical deficits causing weakness, nunbness,
dysestias." The note further states that plaintiff is being
eval uated by neurol ogi st Dr. Thonpson. (R 291).

On April 30, 1998, Shine returned to Dr. Thonpson for a
foll ow-up visit, having been seen for a |unbar puncture on March 17.

(R 308-09).

| MPRESSI ON:  Abnormal MRI scan and vi sual evoked
responses of unclear etiology. It is difficult
to explain the patient's current synptoms on
the basis of a denyelinating disorder given
their abrupt onset, as well as, the nature of
the synptons. Her neurol ogi cal exam nation
today is unremarkable with the exception of
pai n and giving weakness of left hip flexion.

| have ordered a repeat MRl scan with
gadoliniumto conpare to her study of |ast
January. |If in fact the patient has new

| esi ons or enhancing | esions on the current MR

12



scan, particularly in the right hen sphere
woul d be inclined to treat her with a short
course of steroids. |If, however, the repeat
MRl shows no change and no evidence of an acute
process | plan on speaking to Dr. Russo to see
if any other nedical studies are planned.
failed to nention above the patient has had

bl ood work which |I ordered follow ng her |ast
visit which included a normal hypercoagul ation
profile and protein el ectrophoresis, as well
as, a negative ANA, a rheumatoid factor of 1-
140.

(R 308-09).

On Decenber 1, 1998, plaintiff returned to Dr. Thonpson for a
foll ow-up visit, having | ast been seen April 30. (R 390). Dr.
Thonpson noted that Shine's follow up MRl scan of the brain on May 8
showed change conpared to her January 7 MRI. (R 390). The report
states in relevant part,

The patient contacted our office shortly after
the MRI to report that she had been
experiencing weight |loss, hair |loss, fatigue
and nyalgias. It was recomended that the
patient have a nedical follow up with Dr
Russo. The patient states that those synptons

seened to have resol ved spontaneously. The
pati ent states that she has di sconti nued

(R. 390, enphasis added). The neurol ogical exam nation showed "full
strength in all nuscle groups with normal tone."” All other

exam nati on notations were "normal" or "negative." (R 390).

| MPRESSI ON: Ccci pital headaches nost |ikely
muscul ar in origin. The patient has been

pl aced on a trial of Amitriptyline 25 nyg.

ni ghtly. The patient's distal extremty
synpt ons sound nost consistent with Raynaud's

13



phenonenon.” | have schedul ed the patient for
non-[in]vasive vascul ar studies to exclude a
nore serious circulatory di sturbance. We wll
contact the patient with the results.
(R 390). The record contains no neurol ogical diagnosis and there

are no records of neurological treatnment after Decenber 1998.

Resi dual Functional Capacity. ©Mental Residual Function Capacity and

Psychiatric Revi ew Techni que Assessnents

1997

A Psychiatric Review Techni que (PRT) Form dated January 13,
1997, conpleted by Lindsey Harvey, Ph.D, indicated that Shine
suffered from depression, al cohol abuse, anxiety, asthm, sleep
di sorder. (R 256). The reviewer's notes stated that Shine had
difficulty conpleting housework, and was anxious in public, that she
cooks, cl eans, shops, provides independent personal care, drives,
"depressed- new nmeds hel pful (Paxil)." (R 257). The reviewer noted
t hat Shi ne abuses al cohol and refuses to go to rehab. (R 257). The
reviewer found no evidence of organic nental disorders,
schi zophreni c, paranoid and other disorders, nmental retardation,
anxi ety related disorders, somatoform di sorders, personality

di sorders. (R 258, 260). Under affective disorders, the reviewer

‘Spasm of the digital arteries, with blanching and nunbness or
pain of the fingers, often precipitated by cold. Stedman's Medi cal
Dictionary 1346 (26'" ed. 1995).
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checked off "disturbance of nmpod, acconpanied by a full or partial
mani ¢ or depressive syndronme,"” as evidenced by depression (R 259),
and al so noted substance addiction of alcohol abuse. (R 262). In
rating Shine's inpairnment severity for depression and al cohol abuse,
Dr. Harvey found slight restriction of activities of daily living,
and noderate difficulties in nmaintaining social functioning. She
found that Shine often experienced deficiencies of concentration,
persi stence or pace resulting in failure to conplete tasks in a
timely manner and never experienced epi sodes of deterioration or
conpensation in work or work-1like settings which cause the individual
to withdraw fromthat situation or to experience exacerbation of
signs and synptonms. (R 263).

In reviewi ng Shine's Residual Functional Capacity (RFC), also
on January 13, 1997, Dr. Harvey was asked to "record summary
concl usions derived fromthe evidence in the file . . . evaluated in
the context of the individual's capacity to sustain that activity
over a normal workday and wor kweek, on an ongoi ng basis.” (R 265).
Plaintiff was found to be "not significantly limted" in her ability
to remenber | ocations and work-1like procedures; understandi ng and
remenbering very short and sinple instructions; carrying out very
short and sinple instructions; understandi ng and renenmberi ng and
carrying out detailed instructions; performng activities within a

schedul e, maintaining regular attendance, and punctuality within
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customary tol erances; sustaining an ordinary routine w thout special
supervi sion; working in coordination with or proximty to others
wi t hout being distracted by them making sinple work-rel ated
deci sions; asking sinple questions or requesting assistance; asking
si npl e questions or requesting assistance; accepting instructions and
respondi ng appropriately to criticismfrom supervisors; maintaining
soci ally appropriate behavior and adhering to basic standards of
neat ness and cl eanliness; respondi ng appropriately to changes in the
work setting; awareness of normal hazards and taking appropriate
precautions; and traveling to unfamliar places or using public
transportation. (R 255-56). Plaintiff was assessed as "noderately
[imted" in maintaining attention and concentration for extended
periods; conpleting a normal workday and wor kweek wi t hout
interruptions from psychol ogically based synptons and to performat a
consi stent pace wi thout an unreasonabl e number and | ength of rest
periods; interacting appropriately with the general public; getting
al ong with coworkers or peers w thout distracting them or exhibiting
behavi oral extremes; and setting realistic goals or making plans
i ndependently of others. (R 255-56).

Dr. Harvey noted that:

A. Claimant's understandi ng and nenory are not
significantly limted.

B. Claimant's depression and substance abuse occasionally
limt her ability to attend and concentrate and work at a
consi stent pace.
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C. Claimant's ability to interact with the general public
is limted on occasion by her depression and |abile
affect, which can also be distracting to coworkers on
occasi on.

D. Claimant has difficulty making i ndependent plans on
occasi on.

(R 267).
1998
Dr. Richard Robin of Community Mental Health conpleted a
Medi cal Report for plaintiff dated April 15, 1998. (R 460-467). Dr.
Robi n' s di agnoses included naj or depression recurrent, borderline
personal ity disorder, al cohol dependence and cocai ne abuse in
sustained full rem ssion. (R 461). Her current synptons of
depression included no appetite, over sleeping, no concentration, no
sex drive, no notivation or pleasure. (R 461). "AlIl neurovegetative
signs of depression still apparent.” (R 461). Her synptons of
personal ity disorder included a history of unstable/intense
i nterpersonal relationships, frantic efforts to avoid abandonnent,
unstabl e self-image, inpulsivity, substance abuse, and affection
instability. (R 461). Dr. Robin noted that plaintiff continued to
drink al cohol sporadically, with no cocaine use reported. (R 461).
Dr. Robin did not identify any physical restrictions. (R 463-64).
Dr. Robin also prepared a Mental Residual Functional Capacity
Assessnment. (R 465-67). He found plaintiff to be noderately

limted in all categories of functioning (understanding and nenory,

17



sust ai ned concentration and persistence, social interaction and
adaptation).® (R 466). He noted that Shine was being treated by
a neurol ogi st but diagnosis was not yet known. (R 466).

A Resi dual Functional Capacity assessnent was conpleted on June
2, 1998 by a non-treating, non-examn ning physician. (R 328-35). The
assessnent stated that plaintiff could occasionally lift 20 pounds,
frequently lift 10 pounds, stand and/or wal k about 6 hours in an 8
hour workday, sit about 6 hours in an 8 hour workday, with no
restriction on pushing and/or pulling. (R 329). The reviewer based

his conclusions on the follow ng facts: "34 [year old] woman [w th]

8" Moderately Limted" is defined as "when the evidence supports
the conclusion that the individual's capacity to performthe activity
is dimnished." (R 465). Plaintiff's "noderate |imtations”
identified included: renenbering |ocations and work-1ike procedures;
under st andi ng and renmenbering very short and sinple instructions;
under st andi ng and remenbering detailed instructions; carrying out
very short and sinple instructions; carrying out detail ed
instructions; mintaining attention and concentration for extended
periods; performng activities within a schedul e, nmaintaining regular
att endance, and being punctual within customary tol erances;
sustaining an ordinary routine w thout special supervision; working
in coordination with or proximty to others wi thout being distracted
by them nmaking sinple work-related decisions; conpleting a nornmal
wor k- day and wor kweek wi thout interruptions from psychol ogically
based synptons and to performa consistent pace w thout an
unr easonabl e nunber and | ength of rest periods; interacting
appropriately with the general public; asking sinple questions or
requesti ng assi stance; accepting instructions and respondi ng
appropriately to criticismfrom supervisors; getting along with
cowor kers or peers w thout distracting them or exhibiting behavioral
extrenmes; respondi ng appropriately to changes in the work setting;
awar eness of normal and taking appropriate precautions; traveling in
unfam |iar places or using public transportation; setting realistic
goal s or maki ng plans independently of others. (R 465-66).
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recent onset of neurologic synptons. [Results] so far have been
[ negative] . . . except for abnormal MRI which is non-specific.
Possibility of early [nultiple sclerosis].” (R 329). He noted that
at the last examwas entirely normal and that the "restrictive RFC
was given for likelihood of MS." (R 330). No postural,
mani pul ati ve, visual, communicative, or environmental |imtations
were noted. (R 330-34).

A Psychiatric Review Techni que was conpl eted on June 12, 1998
by a non-treating, non-exam ning physician. (R 336-44). The
reviewer noted a diagnosis of bipolar disorder and anxiety, a history
of pol ysubstance abuse with depression/anxiety. Her "treating
physi cian reports anxiety is no |longer part of her presentation. At
| ast report, she was noted to be sober, but depressed. Plaintiff
showed no evidence of organic nental disorders, schizophrenic,
paranoi d and ot her psychotic disorders, nental retardation and
autism anxiety related di sorders, somatoform di sorders, personality
di sorders. (R 338-42). Evidence of affective disorders: disturbance
of mood, dysthym c® with alcohol and cocai ne abuse. (R 339, 342).

Plaintiff is noderately limted in activities of daily living and in

°A chronic nood di sorder mani fested as depression for npst of
t he day, nore days than not, acconpani ed by some of the foll ow ng
synptons; poor appetite or over eating, insomia or hypersomia, |ow
energy or fatigue, |ow self-esteem poor concentration, difficulty
maki ng deci sions, and feelings of hopel essness. Stedman's Medi cal
Dictionary 536 (26'" ed. 1995).
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mai nt ai ni ng social functioning." (R 343). The reviewer noted
deficiencies of concentration, persistence or pace resulting in
failure to conplete tasks in a tinmely manner "often” (R 343), and
epi sodes of deterioration or deconpensation in work or work-1ike
settings which cause the individual to withdraw fromthat situation
or to experience exacerbation of signs and synptons "[o0] nce or
twice." (R 343).

A Mental Residual Function Capacity Assessnent was conpleted on
June 12, 1998 by a non-treating, non-exam ning physician. (R 345-
48). Plaintiff was found to be "not significantly limted" in her
ability to renember |ocations and work-1ike procedures; understanding
and renmenbering very short and sinple instructions; carrying out very
short and sinple instructions; performng activities within a
schedul e, maintaining regular attendance, and punctuality within
customary tol erances; sustaining an ordinary routine w thout special
supervi sion; working in coordination with or proximty to others
wi t hout being distracted by thenm making sinple work-rel ated
deci si ons asking sinple questions or requesting assistance; asking
si npl e questions or requesting assistance; accepting instructions and
respondi ng appropriately to criticismfrom supervisors; maintaining
soci ally appropriate behavior and adhering to basic standards of
neat ness and cl eanliness; respondi ng appropriately to changes in the

work setting; awareness of normal hazards and taking appropriate
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precautions; and traveling to unfam liar places or using public
transportation. (R 345-46). Plaintiff was assessed to be
"nmoderately limted" in understanding and renmenbering and carrying
out detailed instructions; maintaining attention and concentration
for extended periods; conpleting a normal workday and wor kweek

wi t hout interruptions from psychol ogically based synptons and to
performat a consistent pace w thout an unreasonabl e nunber and

| ength of rest periods; interacting appropriately with the general
public; getting along with coworkers or peers w thout distracting
them or exhibiting behavioral extremes; and setting realistic goals
or maki ng plans independently of others. (R 345-46).

The reviewer noted: "(a) preoccupation limts recall for
detailed information; (b) |ow nobod and preoccupati ons sonetines
conprom ses attention/concentration. Low nood and | ow frustration
tol erance sonmetimes restrict persistence . . . consequently limt
execution of detailed operations; (c) liability sometinmes distracts
co-workers and may inpair relations with the public; (d) [illegible]

are sonmetinmes conprom sed by negative mood." (R 347).

A Resi dual Functional Capacity assessnent was conpl eted on
Septenber 18, 1998 by a non-treating, non-exam ning physician. (R
369-76). The assessnment stated that plaintiff could occasionally
l[ift 20 pounds, frequently lift 10 pounds, stand and/or wal k about 6

hours in an 8 hour workday, sit about 6 hours in an 8 hour workday,
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with no restriction on pushing and/or pulling. (R 370). The

revi ewer based his conclusions on the following facts: "34 year old
woman with recent onset of neurologic symptons. 1/98 MRl of head
reveal ed 'several bilateral foci of abnormal white matter suggestive
of MS. ' 5/98 MRl reveal ed no [significant] change. Neuro exam
reveals full motion strength . . . ." (R 370). No postural,
mani pul ative, visual, comrmunicative, or environmental limtations
were noted. (R 371-74). "Intermttent numbness, weakness [with] pain
in lower extremties is credible given her potential for MS. " (R
374).

A Psychiatric Review Techni que was conpl eted on October 22,
1998, by a non-treating, non-exam ning physician. (R 377-85). The
reviewer noted plaintiff's long history with al coholism and
depression with various di agnoses of major depression, and bipol ar
di sorder, ruling out MS. (R 378). Plaintiff reported being in
detox four tines but records revealed that she rel apsed and dropped
out of therapy in July. (R 378). Plaintiff presented as alert,
with good eye contact, oriented, anxious, denying suicidal ideation,
and auditory hallucinations. Her affect was sad and anxi ous, her
nood depressed. Diagnosis: bipolar disorder and al coholism
wi t hdrawal phase. It was noted that on July 2, 1998, plaintiff

wi t hdrew her consent for therapy. She was nonconpliant, she was not

19The remmi ning synptons listed were illegible.
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t aki ng her medi cations and she was drinking. (R 378).

Plaintiff showed no evidence of organic nental disorders,
schi zophreni c, paranoid and ot her psychotic disorders, nental
retardation and autism anxiety related disorders, somatoform
di sorders, or personality disorders. (R 379-83). Evidence of
affective disorders: sleep disturbance, psychonotor agitation or
retardation, decreased energy, difficulty concentrating or thinking
wi th substance addition disorders present. (R 380, 383). Plaintiff
was "slightly limted" in activities of daily living and "noderately
[imted" in maintaining social functioning. (R 384). The reviewer
not ed deficiencies of concentration, persistence or pace resulting in
failure to conplete tasks in a tinely manner "often"” (R 384), and
epi sodes of deterioration or deconpensation in work or work-1ike
settings which cause the individual to withdraw fromthat situation
or to experience exacerbation of signs and synptons "[o0] nce or
twice."” (R 384).

A Mental Residual Function Capacity Assessnent was conpl eted on
Cct ober 22, 1998 by a non-treating, non-exam ning physician. (R 386-
89). Plaintiff was found to be "not significantly limted" in her
ability to renenmber |ocations and work-1ike procedures; understanding
and renenbering very short and sinple instructions; carrying out very
short and sinple instructions; performng activities within a

schedul e, maintaining regular attendance, and punctuality within
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customary tol erances; sustaining an ordinary routine w thout special
supervi sion; working in coordination with or proximty to others
wi t hout being distracted by them making sinple work-rel ated
deci si ons asking sinple questions or requesting assistance; asking
si npl e questions or requesting assistance; accepting instructions and
respondi ng appropriately to criticismfrom supervisors; maintaining
soci ally appropriate behavior and adhering to basic standards of
neat ness and cl eanliness; respondi ng appropriately to changes in the
work setting; awareness of normal hazards and taking appropriate
precautions; and traveling to unfamliar places or using public
transportation. (R 386-87). Plaintiff was assessed as
"noderately limted" in understanding and renenbering and carrying
out detailed instructions; maintaining attention and concentration
for extended periods; conpleting a normal workday and wor kweek
wi t hout interruptions from psychol ogically based synptonms and to
performat a consistent pace w thout an unreasonabl e nunber and
|l ength of rest periods; interacting appropriately with the general
public; getting along with coworkers or peers w thout distracting
t hem or exhibiting behavioral extremes; and setting realistic goals
or maki ng plans independently of others. (R 386-87).

The reviewer noted: "(a) intellectual ability probably WAL
[wWwithin normal limts]. Has some problenms with menory. |[Is being

eval uated for a neurological condition of MS.; (b) claimnt has
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vari abl e degree of depressive symptons. Al coholism appear to be
greater inpedinent to conpletion of a normal workweek; (c) she
reports increased isolation, history of occasional behavioral

extrenes; (d) admtted to PHP | ast sumrer but relapsed and was not

conpliant with therapy. |If allowed, DAA would be material (return to
me for preparation of RFC exclusive of DAA if applicable).” (R

388).

1999

On April 15, 1999, plaintiff's therapist Carole Renza, LPC of
Community Mental Health conpleted a Suppl enental Questionnaire as to
Resi dual Functional Capacity. (R 11-12, 434-35). M. Renza rated
plaintiff’s inpairments as "noderately severe"!! in relating to
peopl e; responding to co-workers; and perform ng sinple and
repetitive tasks. (R 434-44). Ms. Renza found plaintiff was
"severely"'? restricted in her daily activities; the degree of
deterioration in her personal habits; degree of constriction of
interests; and in her ability to understand, carry out and renember

instructions; respond appropriately to supervision, customary work

1" Moderately Severe" is defined as "an inpairnment which
seriously affects ability to function." (R 435).

2"Severe" is defined as an "extrenme inpairnment of ability to
function.” (R 435).
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pressures; perform conplex and varied tasks. (R 434-44). The
exam ner noted that the inpairnment had | asted over twelve nonths with
an earliest onset of 1997. (R 444). The current diagnosis was
bi pol ar di sorder (primary). (R 444).
2000

The following reports were submtted to the Appeals Counsel and
were not considered by the ALJ.

Ronal d Serolia, MD of Community Mental Health prepared a
nmedi cal statenent and nedical report for plaintiff dated February 14,
2000. (R 15-22). ©Dr. Serolia's diagnoses included Bipolar I
di sorder, al cohol dependence in remni ssion and cocai ne dependence in
rem ssion. (R 16). He found that her synptons of bipolar disorder
were marked by "severe nmood swi ngs that can cycle very rapidly. Wen
depressed she isolates and cannot function. When in manic state she
is unable to sleep, easily irritated, and very scattered, forgetful
hyperactive.” (R 16). Her prognosis was guarded. (R 17). Dr.
Serolia did not identify any physical restrictions. (Tr. 18-19).

Dr. Serolia also prepared a Mental Residual Function Capacity
Assessnent. He found plaintiff to be "markedly limted"*® in
remenbering | ocati ons and work-1i ke procedures; maintaining attention

and concentration for extended periods; perform ng activities within

B"Markedly Limted" is defined as "when the evidence supports
the conclusion that the individual cannot usefully perform or sustain
the activity." (R 20).
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a schedul e, nmmintaining regular attendance, and being punctual wthin
customary tol erances; sustaining an ordinary routine w thout special
supervi sion; conmpleting a normal work-day and wor kweek wi t hout
interruptions from psychol ogically based synptons and to performat a
consi stent pace wi thout an unreasonabl e nunmber and | ength of rest
periods; getting along with coworkers or peer w thout distracting

t hem or exhibiting behavioral extremes; and to travel in unfamliar

pl aces or use public transportation.” (R 20-21). Dr. Serolia found
"nmoderate limtations" in Shine's capacity to understand, renmenber
and carry out detailed instructions; to make sinple work-rel ated

deci sions; to respond appropriately to changes in the work setting;
and to set realistic goals or make plans independently of others. (R
20-21). The doctor did not find any significant linitations!® on
plaintiff's ability to carry out sinple instructions; interact
appropriately with the general public; ask sinple questions or

request assistance; accept instructions or criticismfrom
supervisors; to maintain socially appropriate behavior and to adhere
to basic standards of neatness and cleanliness; and to be aware of

normal hazards and take appropriate precautions. (R 20-21).

4" Moderately Limted" is defined as "when the evidence supports
the conclusion that the individual's capacity to performthe activity
is dimnished.” (R 20).

1 Not Significantly Limted" is defined as "when the effects of
the nmental disorder do not prevent the individual from consistently
and usefully performng the activity.” (R 20).
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Dr. Serolia noted that bipolar disorder is a lifelong illness.
"In the past [plaintiff] has . . . been [di agnosed wi th]
deterioration of nerve endings in the brain, severe asthm &
respiratory problens and liver dysfunction.”™ (R 21). Plaintiff’s
other restrictions and limtations include, "is extrenely forgetful
[with] much menory inpairnment. She often cannot renmenber what she did
yesterday, and 'gets lost' on her way to places she has been to

numerous tinmes previously.” (R 21).

Disability Questionnaires

On April 28, 1998, plaintiff was evaluated by Disability
Det erm nati on Services of Connecticut, conpleting a Psychiatric
Questionnaire. (R 294). Plaintiff presented a casual appearance.
She admtted to daily al cohol use, 6-8 beers per day, with
intermttent use of ETOH and codeine. (R 294). The exam ni ng
physi ci an noted that plaintiff was oriented to person, place and
time, but also denonstrated inpaired nenory and concentration and
poor judgnent. (R 294). Her nood was depressive and anxi ous, affect
was |abile, with no evidence of psychotic behavior.

The | ast nmental status exam was conducted on Novenber 27, 1996.
(R 295). Under the headings daily activities, social interactions,
task performance and stress reaction, the review states "unknown."

(R 295). The reviewer described Ms. Shine's illness as "depressed,
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irritable, nood swi ngs, sleep disturbances, appetite disturbance,
anxi ety attacks, nightmares. Do not know her current synptonms."” No
wor kshop eval uati ons were conducted. The revi ewer noted that
plaintiff's ability to handl e benefits was questionable. The
reviewer commented that plaintiff was "conmpliant for the short tine
she received treatnent here. Inconsistent.” (R 296). "D agnosis:
maj or depression, episodic ETOH abuse, history of Hepatitis (ETOH,
©." (R 296).

On April 29, 1998, plaintiff conpleted a Daily Activities
Questionnaire for the State of Connecticut Bureau of Rehabilitation
Services. (R 297-296). She stated that on an average day she
usually slept or watched tel evision. She stated that she sonetines
slept for 17-20 hours at a tinme. "I have such a hard tine
communi cating with others outside ny honme.” (R 297). "It's been
going on for 20 years and its been untreated, but through therapy and
medi cation |'ve been able to function better.” (R 297). Plaintiff
stated that she sonetinmes prepared neals and cooked for others but
"when I'"'min the nmood." She stated that she sonetines grocery
shopped, "but | always have soneone with ne." (R 297). Shine
descri bed her difficulties with preparing neals as a "l ack of
notivati on and concentration.” (R 297). Household chores are
conpleted by either plaintiff and her nother or plaintiff and her

boyfriend. Plaintiff stated she cared for her personal needs and
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groom ng. She stated she didn't think she did anything for fun,
because everything was an effort. (R 298). She stated that she
pl ayed cards and watched t.v. or listened to the radio and sonetines
went bowing. (R 298). Plaintiff stated that she handl ed her own
noney, but "I don't do it well because | have a hard [ti ne]
remenbering what | spent it on. So |I'm al ways maki ng notes to rem nd
mysel f." (R 299). She droves occasionally or got rides from her
boyfriend. Plaintiff reported no involvenent in organizations or

vol unteer work. (R 299). She visited friends occasionally, "maybe
once every 3-4 weeks." (Tr. 299). She indicated she had difficulty
getting along with other people as she felt out of place, "I get
paranoid that people don't like me - therefore | keep ny distance."”
(R 300).

Also on April 29, 1998, plaintiff conpleted a Substance Abuse
Questionnaire for the State of Connecticut Bureau of Rehabilitation
Services. (R 301). She stated she did not drink alcohol, but that
she used to drink beer. She |isted attendance at SCADD and
Stonington Institute treatnment programs for drinking. (R 301).
Plaintiff stated she does not and has not used other substances that

woul d prevent her fromworking. (R 301).

Heari ng Testi nobny

Plaintiff appeared with counsel at a hearing before ALJ Ronald

30



Thomas on April 26, 1999. Also present was vocational expert Dr.
Jeffrey Blank. (R 41-78).

At the tinme of the hearing, plaintiff was 35 years old. (R
45). Her enploynment history included: three weeks with Service
Master, two nonths as a veterinary assistant, five nmonths at Jayfro
as a sew ng machine operator, two weeks in retail at The Limted, two
weeks at Stengall in an unspecified position, six nonths as a cashier
at The National Tea Conmpany, and a couple of nonths as a cashier at
Oges. She worked at Liffins and O ynpic Sporting Goods for a few
nont hs in unspecified positions, and as a cocktail waitress at the
Days Inn for a month. (R 46-50).

Plaintiff testified that she was unable to work because of | ack
of concentration, inpaired nmenory, alcoholism and bipolar disorder.
(R 50). "I've had problenms, but never did anything about it due to
alcohol. | would drink.” (R 50). Shine testified that she had been
sober since Septenber 1998, but did not attend Al cohol Anonynous
nmeetings. (R 51). She was living with a boyfriend who does not
drink. (R 52). She testified that she doesn't associate with
peopl e, doesn't have any friends, doesn't like to go out, "I don't do
anything." (R 52). She stated she would go out to dinner and out
on her boyfriend' s boat on occasion, but not with other people. (R
52, 58).

Plaintiff testified that she was attendi ng therapy once a week
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to di scuss her bipolar disorder. (R 53). She stated she had not
had any overni ght hospital stays for depression. (R 53-54).

Plaintiff's average day depended on her depression. She testified

that, "if I'"'min a depressed state, | usually stay in bed all day and
| keep the doors closed. | will not answer the phone. | won't answer
the door. . . | keep it dark. | close the blinds.” (R 57). She

m ght watch t.v. (R 57). A depressive state can |last up to two
weeks. (R 57). \When she is manic she noves around the house, but
does not do anything constructive. (R 57). Plaintiff described her
sl eep habits in extrenes. She can go up to four days w thout sleep
foll owed by sleeping 6 to 20 hours. (R 59). She stated that these
sl eeping habits have been present since she quit drinking nine nonths
prior. (R 59). Wile in a nmanic phase, she described talking a |ot,
doi ng strange things, inpaired nmenory, inability to concentrate. (R
60). Plaintiff stated her nobods were nore depressed then manic. (R
60). She estimated that she is manic one to two tines a nonth. (R
60) .

Plaintiff testified that her boyfriend grocery shops, cooks and
cl eans up nost of the tine but, depending on her nood she does sone
cooking. (R 57). He also does the |aundry; she acconpanies him
depending on the day if the laundry mat is not crowded. (R 57).

They seldom attend novies or go out to dinner. (R 58). Plaintiff

testified that she goes cl othes shopping occasionally with her
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boyfriend. (R 58). Plaintiff is a menmber of no clubs or
organi zations. (R 50).

Finally, plaintiff testified about treatnment for asthma,
gastro-esophagal reflux di sease, hepatitis C and problens with her
hands going nunmb and turning white. (Tr. 54-55, 61-62).

Vocati onal expert Dr. Jeffrey Blank testified that plaintiff's
past work was unskilled enploynent.® (R 66). Dr. Blank testified in
response to the ALJ's hypothetical that plaintiff could perform her

past work as a sewi ng nmachi ne operator.! (R 68). Dr. Blank found

Dr. Blank testified that plaintiff's past work with Service
Master as a building cleaner is in the |ight range of exertion,
unskilled in nature; a veterinarian assistant answering phones and
billing is sedentary and unskilled in nature; at Jayfro as a sew ng
machi ne operator is in the light range of exertion, unskilled in
nature; at The Limted as a sales clerk, and all other sales clerk
positions she held, is routinely in the |ight range of exertion and
unskilled in nature; a cashier position is between sedentary and
i ght range of exertion and unskilled in nature; and a waitress or
cocktail waitress or hostess position is also in the Iight range of
exertion, unskilled in nature. (R 66-67).

1"The ALJ asked,

"Dr. Blank, take an individual of the

Cl ai mant' s age, education, and past rel evant
wor k experience, with somebody perfornmi ng |ight
work as defined in the regul ati ons, and has the
further restrictions of the need for a job
which is supervised, has a | owstress

envi ronnent, which is defined as requiring few
deci sions. Secondly, it's only limted
interaction with the public, co-workers, and
supervisors. Thirdly, an environment free from
poor ventilation, dust, fumes, gases, odors,
hum dity, wetness, and tenperature extrenes.
Based on these limtations, could such a person
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t hat "because of the limted anmobunt of interaction with the public
and with the co-workers, which would elimnate the waitressing, the
host essi ng, which [requires] frequent contact with the public.” (R
68). He concluded that cashiering required frequent contact with the
public and a job as a building cleaner was rul ed out due to contact
with environmental pollutants. (R 68). He ruled out a job as a
veterinarian's assistant because of the decision making
responsibilities and dealing with the public. (R 68). He also
stated that an individual with these limtations could perform
producti on work such as machi ne packagi ng, marki ng machi ne operator,
i nspecting positions. (R 69).1

In response to a hypothetical posed by plaintiff's counsel, '®
Dr. Blank testified, that "[w]ith respect to having a severe

i npai rment in those functional areas, understanding, carrying out,

do their past relevant work, and if not, why
not? And | would Iimt the past relevant work
just to those jobs that were beyond the few
weeks.

(R 68).

¥Dr. Blank stated that in Connecticut there are approximtely
3,000 positions avail able for nachi ne packagi ng, 1,000 positions
avai l abl e for marking and 1,500 positions avail able for inspecting.
(R 69).

¥plaintiff's counsel inquired, "She's not able to respond to
customary wor k pressures because of the severe inpairment. She's not
able to respond appropriately to supervision. She's not able to
under stand, carry out and renmenber instructions. She's not able to
perform conplex tasks.” (R 73-74).
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remenbering instructions, responding to supervision, and responding

to customary work pressures, | would [say] an individual not being
able to performconpetitive enploynent under those condition.” (R
74) .
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Disability and the Standard of Revi ew

To be eligible for supplenental security income, M. Shine nust
establish that she suffered froma disability within the neaning of
the Social Security Act. The Act defines "disability" as an inability
to engage in substantial gainful activity by reason of a nedically
det erm nabl e i npai rnent that can be expected to cause death or to
| ast for twelve continuous nonths. 42 U S.C. 81382c(a)(3)(A). M.

Shi ne was disabled if her inpairments were of such severity that she
was unable to perform work that she had previously done, and if,
based on her age, education, and work experience, she could not
engage in any other kind of substantial gainful work existing in the
nati onal econony. 42 U S.C. 81382c(a)(3)(B).?2°

This standard is a stringent one. The Act does not contenpl ate

degrees of disability or allow for an award based on parti al

disability. Stephens v. Heckler, 766 F.2d 284, 285 (7th Cir. 1985).
"Disability" is defined as an "inability to engage in any substanti al
gai nful activity by reason of any nedically determ nable physical or
ment al inmpairnment which can be expected to result in death or which

has | asted or expected to last for a continuous period of not |ess

20As part of the Contract with America Advancenent Act of 1996,
Congress anmended this definition to exclude disability for which
al coholismor drug addiction is a material contributing factor. See
42 U.S.C. 81381c(a)(3)(J).
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than 12 nonths." 42 U . S.C. 8423(d)(1).

In evaluating Ms. Shine's case, the ALJ followed the fam i ar
five-step analysis, set forth in 20 C.F. R 8416.920, to determ ne
whet her she was di sabl ed under the Social Security Act. The steps are
as follows:

(1) I's the claimant engaging in substantial gainful activity?

20 C.F. R 88416.910(b), 416.972(b). If so, he or she is not
di sabl ed. 20 C.F. R §416.920(b).

(2) If not, does the claimnt have an inpairnment or conbination
of impairments that are severe? |If not, he or she is not disabled. 20
C.F.R §416.920(c).

(3) If so, does the inpairment(s) neet or equal a |listed
i npai rment (the "Listings"), in the appendix to the regulations? If

so, the claimant is disabled. 20 C. F.R 8416.920(d); Bowen v.

Yuckert, 482 U.S. 137, 141 (1987); Balsamp v. Chater, 142 F.3d at 79-
80.

(4) If not, can the claimnt do his or her past relevant work?
| f so, he or she is not disabled. 20 C.F. R 8416.920(e).

(5) If not, can the claimnt performother work given his or
her residual functional capacity, age, education, and experience? I|f
so, then he or she is not disabled. Aclaimant is entitled to receive

disability benefits only if he cannot perform any alternate gainful
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enmpl oyment. See 20 C. F. R 8416.920(f).
VWhen applying this test, the burden of proof is on the claimnt
for the first four steps and on the Comm ssioner for the fifth step,

if the analysis proceeds that far. Balsanmp v. Chater, 142 F.3d 75,

80 (2d Cir. 1998) (citing cases).

In applying the test to Ms. Shine's case, the ALJ found that
the first two steps were satisfied. M. Shine "has not engaged in
substantial gainful activity since June 1, 1997, because her work
since that tinme has been of short duration and does not exhibit the
ability to perform substantial gainful activity.” (R 36). The ALJ
al so found that the nedical evidence established that Ms. Shine has
bi pol ar di sorder, asthma, and a history of substance abuse di sorder,
i npai rnents which are severe." (R 36).

At step three, the ALJ found that Ms. Shine's inpairnments did
not meet or equal the severity of any inpairnment listed in the
appendi x to the regul ations |l eading to an automatic finding of
disability without further analysis. (R 36He made specific
findings regarding plaintiff's inpairments pursuant to 20 C. F. R
8416. 929, as follows. Under "nature, |ocation, onset, duration,
frequency, radiation and intensity of any pain," the ALJ noted
plaintiff's conplaints of poor concentration, feelings of isolation,
poor notivation and difficulty being around people. (R 32). Under

"precipitating and aggravating factors,” the ALJ noted Shine's
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difficulties shopping and eating out. He noted her testinony

descri bing her synptons of depression, staying in bed all day,
sleeping 16 to 18 hours a day, followed by manic behavi or where she
"tal ks a |l ot and does strange things," and experienced inpaired
menory. (R 33). Under "type, dosage, effectiveness, and adverse
side-effects of any pain nedication,” the ALJ noted that plaintiff
has gai ned 30 pounds on her nedication Depakote. (R 33). Under
"treatnment, other than medication, for relief of pain," the ALJ noted
that plaintiff testified that she receives counseling once a week for
treatnment of her bipolar disorder. (R 33). Under "functional
restrictions,” the ALJ noted "Ms. Shine testified that [she] does not
associate with people. She stays hone, because she does not like to
be around people. She testified that she feels too nervous to drive
an automobile.”™ (R 33). Finally, under "claimant's daily

activities," the ALJ noted plaintiff's testinmony regarding living
with her boyfriend, that she stays in bed all day, "although she does
go to dinner with her friend and goes out [on] his boat tw ce per
week. She also shops for clothes with her friends.” (R 33).

The ALJ then assessed Ms. Shine's residual functional capacity
as required in step four. The ALJ found Ms. Shine to be capabl e of
light work with the following limtations: "lift and carry no nore

t han 20 pounds or nore than ten pounds on a regul ar basis and or work

in exposure to environnental irritants including poor ventilation,
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dust, funes, gases, odors, hum dity, wetness, and tenperature
extremes. She is restricted to limted interaction with the public,
co-wor kers, and supervisors and a supervised | ow stress envi ronnent
whi ch requires few decisions" (R 36). Because her past relevant work
as a sewi ng nmachine operator did not require these restrictions
precluded by her residual functional capacity, the ALJ found that Ms.
Shi ne was able to perform her past relevant work as a sew ng nachi ne
operator (R 36).
At step five, the ALJ concl uded,

The claimant's statenments concerning her

i npai rnment and its inpact on her ability to

work are not entirely credible in |Iight of the

claimant's own description of her activities

and life style, discrepancies between the

claimant's assertions and i nformation contai ned

in the docunentary reports, and the findings

made on exam nati on.
The ALJ further found,

The cl ai mant | acks the residual functional

capacity to lift and carry nore than 20 pounds

or nore than ten pounds on a regular basis and

or work in exposure to environnental irritants

: She is restricted to limted

interaction with the public, co-workers, and

supervi sors and a supervised, |ow stress

envi ronnent which requires few deci sions.
(R 36). Based on the testinmony of the vocation expert, the ALJ
concluded that Shine's "past work as a sew ng nmachi ne operator did

not require these restrictions" and she is able to perform her past

rel evant work. Even if Ms. Shine could not return to her past

40



rel evant work, the ALJ found that she was capable of making a
successful adjustment to work which exists in significant nunbers in
t he national econonmy. A finding of "not disabled" is therefore
reached within the framework of the Medical -Vocational guidelines.
(R 35).

Based on these findings, the ALJ determ ned that Ms. Shine was
not disabled within the neaning of the Social Security Act and
therefore was not entitled to receive supplenmental security incone.

St andard of Revi ew

The Social Security Act provides for judicial review of the
Comm ssi oner's denial of benefits. 42 U . S.C. 81383(c)(3).The
scope of review of a social security disability determ nation
involves two |l evels of inquiry. The court nust first deci de whether
t he Comm ssioner applied the correct legal principles in making the
determ nation. Next, the court nust decide whether the determ nation

is supported by substantial evidence. See Balsano v. Chater, 142

F.3d 75, 79 (2d Cir. 1998). Substantial evidence is evidence that a
reasonabl e m nd woul d accept as adequate to support a conclusion; it

is more than a "nmere scintilla.” Richardson v. Perales, 402 U S.

389, 401 (1971); Yancey v. Apfel, 145 F.3d 106, 110 (2d Cir. 1998).

The substantial evidence rule also applies to inferences and

conclusions that are drawn from findings of fact. See Gonzalez v.

Apfel, 23 F. Supp. 2d 179, 189 (D. Conn. 1998); Rodriguez v.
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Califano, 431 F. Supp. 421, 423 (S.D.N. Y. 1977). The court nmay not
deci de facts, reweigh evidence or substitute its judgnment for that of

t he Comm ssioner. See Dotson v. Shalala, 1 F.3d 571, 577 (7th Cir.

1993). The court nust scrutinize the entire record to determ ne the

reasonabl eness of the ALJ' s factual findings. Furthernore, "‘[w here
there is a reasonable basis for doubt whether the ALJ applied correct
| egal principles, application of the substantial evidence standard to
uphold a finding of no disability creates an unacceptable risk that a
claimant will be deprived of the right to have her disability

determ nati on made according to correct legal principles.”"” Schaal

v. Apfel, 134 F.3d 496, 504 (2d Cir. 1998) (quoting Johnson v. Bowen,

817 F.2d 983, 986 (2d Cir. 1987)).

DI SCUSSI ON

Ms. Shine does not contest the ALJ's findings with respect to
her all eged physical limtations. She asserts that the ALJ erred in
three principal ways relevant to her nental inpairments. First,
plaintiff contends that the Comm ssioner failed to properly eval uate
the opinions of the plaintiff's treating sources within the
paranmeters of the regulations and Social Security Ruling 96-2p.
Second, she asserts the ALJ erred in evaluating her credibility.

Last, plaintiff argues that the ALJ erred in finding that she had the

Resi dual Functional Capacity to work in a |low stress environnent.
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1. Opi nions of Treating Mental Health Professionals

Plaintiff contends that the Conmm ssioner failed to properly
eval uate the opinions of the plaintiff's treating sources within the
paranmeters of the regulations and Social Security Ruling 96-2p.

Plaintiff argues that the ALJ "failed to apply the rel evant
factors in determ ning how nmuch weight to give to the opinion of the
treating source,” and failed to state why he rejected the opinions of
the treating nental health sources. [Doc. #7 at 24-25].

Plaintiff cites the mental health treatment records from her
CWH treaters, including a Supplenmental Residual Functional Capacity
form prepared her therapist Carol Senca, dated April 15, 1999 (R 11-
12), and nmental functional capacity assessnents prepared by Dr.
Robi n, dated April 15, 1998 (R 465-66), and by Dr. Serolia, dated
February 16, 2000. She argues that this evidence supports a finding
t hat she could not perform substantial gainful activity on a "regular
and continuing basis." See Social Security Ruling 96-8p.

The record contains three nental residual function capacity

assessnments by plaintiff's nental health treating professionals.?

2'Resi dual Functional Capacity (RFC) "is what an individual can
still do despite his or her limtations.” Social Security Ruling 96-
8p. "Ordinarily, RFC is the individual's maxi numrenmaining ability to
do sustained work activities in an ordinary work setting on a regular
and continuing basis, and the RFC assessment nust include a
di scussion of the individual's abilities on that basis. A "regul ar
and continuing basis" means 8 hours a day, for 5 days a week, or an
equi val ent work schedule. RFC does not represent the |east an
i ndi vidual can do despite his or her limtations or restriction, but
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In April 1998, plaintiff's CVH psychiatrist Dr. Robin diagnosed
plaintiff with maj or depression recurrent, borderline personality
di sorder, with al cohol dependence, cocai ne abuse sustained full
remssion. (R 461). Dr. Robin described plaintiff's synptons of
depression as "no appetite, oversleeping, no sex drive, no notivation
or pleasure, all neurovegetative signs of depression still apparent.”
(R 461). He found present the follow ng synptons of borderline
personal ity disorder: history of unstable/intense interpersona
relationship; frantic efforts to avoid abandonnent; unstable self
i mge; inmpulsivity-sex and substance abuse; and affective
instability. (R 461). Dr. Robin found plaintiff to be "noderately
limted" in all areas on the Mental Residual Functional Capacity
Assessnment. (R 465-66).

Plaintiff's therapist, Carol Senca, found in a Suppl enental
Resi dual Functional Capacity dated April 1999, that plaintiff's
current psychiatric inmpairment was "severe" in eight of the 12
cat egori es she was asked to assess. (R 11-12). She found
plaintiff's inpairnment "noderately severe" in the other four
categories. (R 11-12).

I n February 2000, a Mental Residual Function Capacity

Assessnment was conpleted by Dr. Serolia and submtted to the Appeals

t he nost." | d.
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Council. Dr. Serolia diagnosed plaintiff with Bipolar I, alcohol and
cocai ne dependence in remssion. (R 16). Plaintiff "has severe
nood swi ngs that can cycle rapidly. Wen depressed she isolates and
cannot function. Wen in manic state she is unable to sleep, easily
irritated, and very scattered, forgetful, hyperactive.” (R 16).

Dr. Serolia assessed plaintiff as "markedly limted" in eight

categories; "noderately limted" in six categories; and "not
significantly limted" in six categories. (R 20-21). The doctor
observed that bipolar disorder is a "lifelong illness,"” adding that
plaintiff is "extrenmely forgetful with nuch nmenory inpairnment. She
of ten cannot remenber what she did yesterday, and "gets lost" on her
way to places she has been to nunerous times previously.”" (R 21).
Al t hough the ALJ never received Dr. Serolia's assessnment, it was
presented to the Appeal Council.

The Second Circuit has repeatedly stated that the opinion of
the treating physician is given controlling weight if it is well

supported by nedical findings and not inconsistent with substanti al

evi dence. See Rosa v. Callahan, 168 F.3d 72, 78-79 (2d Cir. 1999).

In Schall v. Apfel, our Circuit Court explained

"[i]f we find that a treating source's opinion
on the issue(s) of the nature and severity of
[the claimant's] inmpairment(s) is well-
supported by nmedically acceptable clinical and
| aborat ory di agnostic techniques and i s not

i nconsistent with the other substanti al
evidence in the [claimant's] record, we wll
give it controlling weight. When we do not give
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the treating source's opinion controlling

wei ght, we apply [various factors] in

determ ning the weight to give the opinion. 20
C. F. R 88404.1527(d) (2), 416.927(d)(2).The
various factors applied when the treating
physi cian's opinion is not given controlling
wei ght include: (i) the frequency of

exam nation and the |ength, nature, and extent
of the treatnment relationship; (ii) the
evidence in support of the opinion; (iii) the
opi nion's consistency with the record as a
whol e; (iv) whether the opinionis froma

specialist; and (v) other relevant factors.
citing 20 C.F. R 88404. 1527(d) (2),
416.927(d)(2). In addition, the 1991

Regul ations provide that the Comm ssioner will

al ways give good reasons in our notice of

determ nati on or decision for the weight we

give [claimant's] treating source's opinion.
134 F. 3d 496, 503-04 (2d Cir. 1998).

Plaintiff argues that the ALJ failed to specifically address

t he evidence pertaining to chronic synptons and functi onal capacity;
he did not discuss the consistency of the synptons; and he did not
recogni ze that the opinions of the treating sources were opinions
from"specialists” in the field of psychiatry. [Doc. #7 at 24]. She
contends that the ALJ's failure to apply the factors required by the
regul ations in determ ning how nuch wei ght should be given to the
treating source's opinion is significant as there are "no opinions
from any other psychiatric exam ning sources stating that she was
mnimally inpaired by her bipolar disorder."”™ [Doc. #7 at 25].

The Court agrees that the ALJ failed to address these factors

in his opinion. There is no evidence that the ALJ considered the
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ment al residual function capacity assessnents by plaintiff's treating
mental health professionals or, if he did, what weight if any he gave
t hese opinions. The ALJ's decision does not assess the record before
himfromplaintiff's treating nental health professionals. There can
be no question that the issue before the ALJ is whether plaintiff has
the nental residual functional capacity to perform her past rel evant
work or any other work that exists in significant nunbers in the

nati onal econony. The ALJ did not cite any contrary nedi cal evidence
from other nmental health providers in his opinioAs?there is no

expl anation in the ALJ's opinion why these opinions were rejected in
favor of his contrary finding, this Court remands the case to the
Commi ssioner for further proceedings to allow the ALJ to consider the
opi nions of plaintiff's treating nmental health professionals and

properly apply the treating physician regul ations.

2. O her | ssues on Appeal

22The Court notes that the ALJ rejected her treating physician
Dr. Russo's opinion regarding her ability to lift and carry nore than
five pounds occasionally based on the objective nedical evidence. (R
34). The ALJ found that plaintiff retained the "residual functional
capacity to performthe exertional demands of |ight work, or work
which requires maximum lifting of twenty pounds and frequent |ifting
of ten pounds; sone light jobs are performed while standing, and
those performed in the seated position often require the worker to
operate hand or leg controls.” This finding regarding plaintiff's
physi cal residual functional capacity is not challenged here. Rather,
plaintiff challenges the finding by the ALJ that she is not disabled
based on her nmental health.
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On remand, the ALJ should consider the evidence regarding
plaintiff's mental health and her ability to function in a
conpetitive work environnent on a "regular and continuing" basis, see
SSR 96-8p, and rel ated argunents.

The ALJ should al so reconsider his finding that plaintiff could
work in a "low stress environnent” in light of plaintiff's argunents,
soci al security ruling 85-15 (specifically addressing stress and
mental illness), and supporting case law. See SSR 85-15 ("The basic
ment al demands of conpetitive, renunerative, unskilled work include
the abilities (on a sustained basis) to understand, carry out, and
remenber sinple instructions; to respond appropriately to
supervi si on, coworkers, and unusual work situations and to deal with

changes in a routine work setting."); Lancellotta v. Secretary of

Health and Human Services 806 F.2d 284, 285 (1st Cir. 1986) ("Wt hout

an evaluation of claimnts vocational abilities in |ight of [her

di agnosi s of bipolar disorder], there is no basis for the ALJ's
concl usion that [she] can perform |l ow stress work."); Dowy v.
Barnhart, No. 02-7103, 2003 W. 21509142, *2 (10" Cir. July 2, 2003)
(finding that the ALJ properly gave an individualized assessnent of
claimant's ability to deal with stress, where ALJ specifically found
t hat cl ai mant could not perform work that required understanding,
remenbering, and carrying out detailed or conplex instruction, that

required nore then superficial contact with the public, or that was
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categorized as stressful."); Durrett v. Apfel, No. IP 99-904-C H G

2000 W. 680430, *7 (S.D. Ind. Mar. 27. 2000) ("Both Lancellotta and

Social Security Rule 85-15 require the ALJ to consider the effect of
stress on the individual claimnt and not to make unsupported
conclusions regarding a claimant's ability to cope with stress.");

Fel ver v. Barnhart, 243 F. Supp. 2d 895, 907 (N.D. Ind. 2003)(finding

that "the ALJ nmade no findi ngs about how the plaintiff's stress
affects his ability to understand, carry out and renenber

instruction, respond appropriately to supervision, and coworkers, and
deal with customary work pressures. Thus, not having fully painted
this vocational picture, the ALJ failed to elicit testinmony fromthe
VE directed to the plaintiff's particular stress-causing condition or

conditions.").

CONCLUSI ON

For the reasons stated above, plaintiff's Mdtion for Order
Reversi ng the Decision of the Conm ssioner and Order for Renmand [doc.
#6] is GRANTED. Defendant’s Mtion for Order Affirm ng the Decision
of the Comm ssioner [doc. #9] is DENIED. The decision of the
Comm ssioner is reversed and the case is remanded for further
proceedi ngs consistent with this decision.

Any objections to this recomended ruling nmust be filed with

the Clerk of the Court within ten (10) days of the receipt of this
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order. Failure to object within ten (10) days nay preclude appellate
review. See 28 U.S.C. § 636(b)(1); Rules 72, 6(a) and 6(e) of the

Federal Rules of Civil Procedure; Rule 2 of the Local Rules for

United States Magistrates; Small v. Secretary of H H S., 892 F.2d 15

(2d Cir. 1989)(per curiam; E.D.1.C. v. Hillcrest Assoc., 66 F.3d

566, 569 (2d Cir. 1995).

SO ORDERED at Bridgeport this_8th day of March 2004.

/sl
HOLLY B. FI TZSI MMONS
UNI TED STATES MAG STRATE JUDGE
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