UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JAMVES J. CALCA
Plaintiff,
V. : Gvil No. 3:98CVO1685( AWI)
REV. DANI EL KEEFE, :
CORRECTI ONS OFFI CER HI CKNVAN
and CORRECTI ONS OFFI CER
ENNI' S, each in his or her
i ndi vi dual capacity,

Def endant s.

RULI NG ON MOTI ON TO DI SM SS

Plaintiff James Calca (“Calca”) filed this civil rights
action against the defendants, in their individual capacities
only, pursuant to 42 U S.C. 88 1983 and 1985 and the Fourteenth
Amendnent to the United States Constitution, claimng: (1)
violation of the plaintiff’s First Amendnent right to freedom
of religion; (2) denial of nedical care in violation of the
plaintiff’s Ei ghth Anendnment right to be free fromcruel and
unusual punishnment; and (3) intentional or negligent infliction

of enotional distress under Connecticut state law.! The

! Section 1997e(e) of Title 42 of the United States Code
provides that “[n]o Federal civil action may be brought by a
prisoner . . . for nmental or enotional injury suffered while in
custody wi thout a prior show ng of physical injury.” The court
notes that it appears that this section would operate to bar



def endants have noved to dismss the conplaint in its entirety.
For the reasons set forth below, the defendants’ notion is
bei ng grant ed.

| . Factual All egati ons

For purposes of this notion to dismss, the factual
allegations in the plaintiff’s conplaint are taken as true.

The plaintiff is, and has been at all tinmes relevant to
this case, an inmate in the custody of the Connecti cut
Department of Corrections (“DOC’). The plaintiff is a nenber
of the Roman Catholic Church. In February 1997, he requested
to join an inmate prayer group on Saturdays and to attend
Sunday Mass, both of which he did once, at the begi nning of
March. However, when he sought to attend the Saturday prayer
group and Sunday Mass the foll ow ng weekend, he was not
rel eased fromhis cell so he could do so. Wen the plaintiff
asked defendant Reverend Dani el Keefe (“Keefe”), an enpl oyee of
the DOC, why he had not been released to attend the prayer
group and the worship service, he received no response.

Cal ca has a heart condition, which requires daily
medi cation. On Novenber 11, 1997, while Cal ca was speaking to
his wife on the tel ephone, he experienced severe chest pains

and di zziness. After hanging up the phone, Calca requested

the plaintiff’s clainms for infliction of enotional distress.
However, the court does not address this issue, as it has not
been raised by the parties.
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t hat defendant Corrections Oficer H ckman (“H ckman”) give him
perm ssion to seek nedical attention. H ckman refused this
request, and told the plaintiff to close his cell door. She

al so refused a second request, even though she was aware of the
plaintiff’s nmedical condition, and again ordered the plaintiff
to close his cell door and warned himthat she would issue a
disciplinary report. Calca was upset and told Hi ckman to “do
what you have to”. Hickman then slamed the plaintiff’s cel
door and gave hima disciplinary ticket for failing to obey a
direct order. The plaintiff then took a nitroglycerin pill,
his second that norning. After taking the pill, Calca wal ked
to the officer’s station to tell H ckman that the nedical staff
had instructed himto “go down to nedical” whenever he took two
nitroglycerine pills. H ckman denied the plaintiff’'s request
to go to nedical and told the plaintiff to |ock up inmediately.
The plaintiff then requested an inmate grievance form

Def endant Corrections Oficer Ennis (“Ennis”) was al so present
at that tinme. Wen the incident was investigated by the

Li eutenant in charge, Hi ckman clainmed that the plaintiff had

t hreat ened her, and Ennis supported H ckman’s account. At that
point, the Lieutenant ordered that the plaintiff be placed in
segregation, where he was held for fifteen days. The

Li eut enant tel ephoned for extra officers to nove Calca to
segregation, and about 10 to 20 officers cane to do so. About
one hal f-hour after being placed in segregation, Calca saw a
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Li eutenant, and requested nedical attention. In response to
this request, the Lieutenant called the nurse. The nurse cane
to see Calca in segregation, checked his blood pressure, and
treated him

On May 9 or 10, 1998, Hi ckman |left her assigned post
sonetinme during the night to go to the plaintiff’'s cell, where
she kicked his cell door and yelled that “she was going to get”
the plaintiff, and she shouted an obscenity at him This
incident was a result of Hi ckman's being angry that the
plaintiff had received puni shnent of only fifteen days in
segregation as a result of the prior incident. The plaintiff
filed a formal conplaint about this incident. The plaintiff
was later transferred to a different facility because of the
incidents with H ckman.

1. Legal Standard

Di sm ssal pursuant to Rule 12(b)(6) of the Federal Rules
of Cvil Procedure for failure to state a cl ai mupon which
relief can be granted is not warranted “unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.”

Conley v. G bson, 355 U S. 41, 45-46 (1957). The task of the

court in ruling on a Rule 12(b)(6) notion “is nmerely to assess
the legal feasibility of the conplaint, not to assay the weight

of the evidence which mght be offered in support thereof.”



Ryder Energy Distribution Corp. v. Mrrill Lynch Commpdities

Inc., 748 F.2d 774, 779 (2d Cr. 1984) (internal quotes and
citation omtted). The court is required to accept as true al
factual allegations in the conplaint and nust draw all

reasonabl e inferences in favor of the plaintiff. See Hernandez

v. Coughlin, 18 F.3d 133, 136 (2d Gr. 1994). However,

“Iwhile the pleading standard is a |iberal one, bald
assertions and conclusions of lawwll not suffice.” Leeds v.

Meltz, 85 F.3d 51, 53 (2d CGr. 1996). See also Dedesus v.

Sears, Roebuck & Co., Inc., 87 F.3d 65, 70 (2d Cr.), cert.

deni ed, 519 U. S. 1007 (1996) ("A conplaint which consists of
concl usory al |l egati ons unsupported by factual assertions fails

even the liberal standard of Rule 12(b)(6)."); Furlong v. Long

| sl and Coll ege Hosp., 710 F.2d 922, 928 (2d Cr. 1983) (noting

that while "Conley permts a pleader to enjoy all favorable
inference fromfacts that have been pleaded, [it] does not
permt conclusory statenents to substitute for mnimally
sufficient factual allegations.").

[11. Discussion

The defendants contend that the conplaint should be
di sm ssed because the plaintiff has failed to exhaust his

adm nistrative renedies.? The court agrees. Congress enacted

2 The defendants al so argue that the suit is barred by the
El event h Amendnent doctrine of sovereign inmmunity, but as each
of the defendants is sued only in his or her individual
capacity, and not in his or her official capacity, this
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the Prison Litigation Reform Act (“PLRA’), which becane

effective in April, 1996, to require that prisoners exhaust al
avai l abl e adm ni strative renedies before filing suit in federa
court. The relevant section of the PLRA reads as follows: “No

action shall be brought with respect to prison conditions under

any . . . Federal law, by a prisoner confined in any
jail, prison, or other correctional facility until such
adm ni strative renedies as are avail able are exhausted.” 42

U S . C 8§ 1997e(a).

The phrase “with respect to prison conditions” is not
defined by 8 1997e. However, the term“civil action with
respect to prison conditions” is defined in another section of
the PLRA as “any civil proceeding arising under Federal |aw
wWith respect to the conditions of confinenent or the effects of
actions by governnent officials on the lives of persons
confined in prison”. 18 U S.C. 8§ 3626(g)(2) (West Supp. 2000).
Al though it would be inappropriate to “blindly inport” the
definition set forth in 18 U S.C. § 3626(g)(2) into 42 U.S.C. 8

1997e, Nussle v. Wllette, 224 F.3d 95, 105 (2d Cr. 2000), it

does appear appropriate to use 8 3626(g)(2) as guidance in this

case because the plaintiff does not claimexcessive force or

argunent is inapposite. Further, the defendants argue that the
cl ai m agai nst Keefe should be di sm ssed because he “has no
knowl edge of any of the clains raised in this case.” The court
need not address this argunment, because it finds that the case
shoul d be dism ssed for failure to exhaust adm nistrative
remedi es.
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assault. See id.. See also Mertens v. Hewitt Assocs., 508

U S 248, 260 (1993) (“language used in one portion of a
statute . . . should be deened to have the sane neani ng as the
sane | anguage used el sewhere in the statute. . . .”); United

Savi ngs Assoc. of Texas v. Tinbers of | nwood Forest Assocs.,

Ltd., 484 U. S. 365, 371 (1988) (noting that a “provision that
may seem anbi guous in isolation is often clarified by the
remai nder of the statutory schene — because the sane | anguage
is used el sewhere in a context that makes its meaning clear”).
Here, the plaintiff alleges that while he was confined, he
was not permtted to attend religious services as he wi shed, he
was deni ed non-enmergency nedical care he requested, and he was
verbal |y abused by an officer. The plaintiff’s nedical
situati on was non-energency because at the tinme the plaintiff
requested nedi cal treatnent, he was, by his own account, able
to wal k about and talk without difficulty, and was feeling well
enough to request a prisoner grievance formeven after his
third request for nedical attention was denied and to nake the
Li eutenant in charge feel that extra correctional officers were
needed to nove himto segregation. Each of these allegations

relates to “the conditions of confinenent”. See, e.q., Mjid

v. Wlhelm 110 F. Supp. 2d 251, 256 (S.D.N Y. 2000) (holding

that an inmate’s first anmendnent claimrequired exhaustion

under the PLRA); Conde v. Young, No. 3:99CVv253(DJS), 2000 W

340748 (D. Conn. Jan. 31, 2000) (holding that a claimalleging
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deni al of nedical care while inprisoned was wthin the scope of
the PLRA). The Second Circuit has recently held that a
conplaint alleging intentional, violent assault by prison

enpl oyees agai nst an i nmate does not concern “conditions of
confinement”, and is therefore not subject to the exhaustion

requi renent of 8§ 1997e. See Nussle, 224 F.3d at 100 (section

1997e(a) “does not enconpass particular instances of excessive
force or assault”). However, “[a]ssault clainms are
di stingui shable fromclai ns concerning the adequacy of food,

clothing, shelter and nedical care.” Peddle v. Sawer, 62 F

Supp. 2d 12, 16 (D. Conn. 1999). See also Rodriguez v.
Berbary, 992 F. Supp. 592, 593 (WD.N. Y. 1998) (“[A]ssault
clainms are distinguishable from. . . clains regardi ng whet her
adequate food, clothing, shelter, and/or nedical care was
received.”) Thus, Calca' s clains cone wwthin the scope of the
PLRA.

Al though the plaintiff does not argue this point in his
opposition to the notion to dismss, there is a split of
authority anong the district courts of the Second Crcuit, as
wel | as anong the circuits thensel ves, as to whether a prisoner
nmust exhaust his admnistrative renedies, as required by the

PLRA, when he is seeking only nonetary damages.® One line of

3 The Second Circuit has noted this disagreenent anong the
courts without deciding the issue. See, e.qg., Liner v. Goord,
196 F.3d 132, 135 (2d Cr. 1999) (“The | aw concerning the
PLRA' s exhaustion requirenent is in great flux.”); Snider v.
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cases reasons that exhaustion is not required when the
adm ni strative process avail abl e does not provide, even to a
successful conplainant, the type of relief sought, e.g. noney

damages. See, e.qd., Runbles v. Hll, 182 F.3d 1064 (9th G

1999) (PLRA does not require exhaustion if admnistrative

process does not offer relief requested); Garret v. Hawk, 127

F.3d 1263 (10th Gr. 1997) (sane); Witley v. Hunt, 158 F.3d

882 (5th Cr. 1998) (sane).

A second |ine of cases acknow edges that Congress intended
for the PLRA to be broad in scope, in order to effectively
address the problem of prisoner cases flooding the dockets of
the district courts, and that the exhaustion requirenent
applies, as the plain | anguage of the statute suggests, to al
actions, regardless of the sort of renmedy sought. See, e.q.,
Majid, 110 F. Supp. 2d at 257 (collecting cases and hol di ng
that the plain | anguage of the PLRA “mandates exhaustion even
in those cases where a prisoner seeks relief that is

unavai l abl e through the adm nistrative process”); Beeson v.

Dylag, 188 F.3d 51, 55 (2d Gr. 1999) (noting that “it is far
fromcertain that the exhaustion requirenent of 42 U S.C. 8§
1997e(a) applies to deliberate indifference clains . . . where
the relief requested is nonetary and where the admnistrative
appeal, even if decided for the conplainant, could not result
in a nonetary award); Snider v. Melindez, 199 F.3d 108, 113 n.
2 (2d Gr. 1999) (recognizing that “there is a di sagreenent
anong courts over whether the exhaustion requirenment of Section
1997e(a) applies where admnistrative renedies are unable to
provide the relief that a prisoner seeks in his federal
action”).
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Fishkill Corr. Facility, 28 F. Supp. 2d 884, 889 (S.D.N.Y.

1998) (Congress intended to “inpose one uniform standard
requiring prisoners to pursue their clains initially through
the adm ni strative process, without regard to the nature or
extent of the relief offered by that process”), overruled on

ot her grounds by Nussle, 224 F.3d at 100; Santiago v. Meinsen,

89 F. Supp. 2d 435, 440 (S.D.N. Y. 2000) (finding that excepting
clains for noney danages from 8 1997e(a) “would frustrate
congressional intent as the exhaustion requirenment could easily
be bypassed by inmates sinply by adding a claimfor nonetary

relief”); Booth v. Churner, 206 F.3d 289, 299-300 (3d G r

2000) (finding that PLRA requires exhaustion even where claim
is for noney damages not avail able through adm nistrative

process); Perez v. Wsconsin Dept. of Corrections, 182 F. 3d

532, 535 (7th Cir. 1999) (sane); Lavista v. Beeler, 195 F. 3d

254, 256-57 (6th Cr. 1999) (sane); Al exander v. Hawk, 159 F. 3d

1321, 1325 (11th Gr. 1998) (sane).

The court finds the second |line of cases persuasive. The
pl ai n | anguage of 8 1997e mandates that a prisoner with a
gri evance concerning the conditions of his or her confinenent
must avail himor herself of all admnistrative renedi es before
filing suit in federal court. The nere fact that a prisoner
makes a claimfor noney damages does not necessarily nmean that
his or her claimcan not be resolved by adm nistrative
proceedi ngs, thereby acconplishing in that case Congress’ goal
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of decreasing litigation in the federal courts.

Calca was in the custody of the DOC when the incidents he
conpl ains of occurred. The court takes judicial notice of
State of Connecticut Departnment of Correction Adm nistrative
Directive Nunber 9.6 effective August 12, 1994, entitled Inmate
Gievances (the “Directive”).* The Directive sets out the
procedures that an inmate nust follow when he or she has a
conplaint. The Directive governs, inter alia, “[i]ndividual
enpl oyee or inmate actions including any denial of access to
the Inmate Gievance Procedure”, and all other matters
“relating to access to privileges, prograns and servi ces,
conditions of care or supervision and living unit conditions”.
Directive 9.6, 1 6.A. 3, 6.A5.. Al of the plaintiff’s
al l egations concern matters which are governed by the
Directive.

There is a specific and detail ed process which nust be
foll owed by an inmate who wishes to file a grievance, set forth
in Y 10. The grievance nmust be in witing, on a formwhich is
made available to all inmates, and nust be filed within 30 days
of the incident conplained of. Any grievance which is rejected
for any reason may be appeal ed; there are three |evels of
review provided. Medical grievances, such as Calca’ s conpl ai nt

that he was denied care for his heart condition, are treated

4 A copy of the Directive is attached to the defendants’
menor andum i n support of the notion to dism ss.
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specially, and are processed by a designated Health Services
Gievance Coordinator. There is also a provision for energency
gri evances.

The plaintiff does not allege that he has exhausted his
adm nistrative renedies by pursuing the inmate grievance
procedure provided for in the Directive. Calca alleges with
respect to the May 1998 incident that he filed a fornmal
conplaint. As to the other two incidents, he does not allege
that he ever filed a grievance formof any kind. However, even
with respect to the May 1998 incident he failed to allege that
he appeal ed any denial of a grievance. The only possible claim
the plaintiff makes in this regard is in the formof the second
page only of a letter, apparently witten by the plaintiff to
his attorney, which is attached to the plaintiff’s opposition
to the notion to dismss, which reads in part as follows: “Just
wanted to |l et you know that this was all attenpted to be
resolve[d] within the institution, to no avail. Every attenpt
was never even acknow edged.” PI. Menpb. Qbj. to Mot. to
Dismss, Exh. B. This statenment does not anmount to a
sufficient allegation that the plaintiff exhausted his
admnistrative renedies, as it is too vague and concl usory,
particularly as a response to the defendants’ subm ssion of the

Directive in support of their notion to dismss. See Edwards

v. Tarascio, No. 3:97Cv2410(CFD), 2000 W 306607 (D. Conn. Feb.

22, 2000) (“[A]lthough the plaintiff has attached to his
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conpl ai nt correspondence concerning the allegedly unl aw ul
conduct by prison officials, there is no indication that the
plaintiff ever utilized the adm nistrative grievance procedures
that are available to prisoners in Connecticut to address the
type of conduct at issue in this case.”).

“Absent exhaustion of admnistrative renedies, the clains

are not cognizable.” MNatt v. Unit Manager Parker, No.

3: 96CV1397( AHN), 2000 W. 307000, at * 11 (D. Conn. Jan. 18,
2000). The plaintiff has not sufficiently alleged that he
exhausted his adm nistrative renmedies as to any of the clains
in the conplaint before filing this action. Therefore, this
case shoul d be di sm ssed.

| V. Concl usi on

For the reasons set forth above, the defendants’ Mdtion to
Dismss [Doc. # 19] is hereby GRANTED w thout prejudice to the
plaintiff refiling this action after he exhausts his
adm ni strative renedi es.

The G erk shall close this case.

It is so ordered.

Dated this 8th day of March, 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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