UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
MORGAN P. W LLI AVSON,
Pl aintiff,
V. . CASE NO. 3: 03CV1242 (RNC)
PUBLI C STORAGE, | NC., '

Def endant .

RULI NG AND ORDER

Plaintiff Morgan WIlianmson, a former property manager for
def endant Public Storage, Inc., brings this action pursuant to Title
VIl of the Civil Rights Act of 1964 ("Title VII"), 42 U S.C. § 2000e
et seq., alleging sex discrimnation and retaliation. She also
all eges state law clainms for discrimnation, retaliation and
negligent infliction of enotional distress. Defendant has noved to
conpel arbitration and to dism ss or stay the action. [Doc. # 11]
Plaintiff opposes arbitration on the ground that any agreenment she
m ght have entered into with defendant to arbitrate discrimnation
claims is invalid. She also contends that defendant has waived its
right to arbitrate. These argunments are unavailing. Plaintiff
agreed in witing, as a condition of her enployment with Public
Storage, to arbitrate discrimnation clains; the witten agreenent is

valid; and there has been no waiver. Accordingly, the notion to



conpel arbitration nust be granted.

Backgr ound

The follow ng facts are undi sputed. On May 2, 2001, the day
plaintiff’s enploynment with Public Storage began, she was given a
copy of an enpl oyee handbook. The handbook contained the foll ow ng
section entitled "Arbitration Agreenment,” which specifically
menti oned di scrim nation clains:

Enpl oyee and Conpany agree that any claimby Enpl oyee of

unl awf ul harassment or discrimnation allegedly occurring

in the course of Enployee' s enploynent with the Conpany

whi ch cannot be resol ved by Conpany's internal process

and/or with the adm nistrative assistance of appropriate

state or federal agencies will be submtted to final and

bi nding arbitration and not to any other forum
At the sanme tinme, plaintiff was given an acknow edgnment formto sign
to indicate that she had received and read the handbook. Defendant
required her to sign the formas a condition of her enploynent.

Ten days later, plaintiff was presented with an enpl oyment
agreenent, which set forth sonme of the terns and conditions of her
at-will enmploynent. Plaintiff’s supervisor instructed her to sign
the agreenment and initial three of its provisions. One of those
provi sions, entitled "Arbitration,” mrrored the arbitration

provi sion in the handbook.

During a conpany neeting on April 5, 2002, plaintiff's



supervi sor gave the enpl oyees present, including plaintiff, a
docunment entitled "Acknow edgnent of Recei pt of Public Storage

Policies,"” which they were required to sign. One of the policies
listed on the docunent was a revised arbitration agreenent.

The revised agreenent did not alter the enployees’ obligation to
arbitrate discrimnation clainms.! The parties agree that the revised

agreenment is the operative one for purposes of this notion.

Di scussi on

An agreenent to arbitrate is enforceable if it is valid and

enconpasses the claimin question. See Mehler v. Termnix Int'l Co.

L.P., 205 F.3d 44, 47 (2d Cir. 2000), cert. denied, 533 U. S. 911

(2001). The issue of validity is governed by state |l aw on the

formati on of contracts. See First Options of Chicago, Inc. V.

Kapl an, 514 U. S. 938, 944 (1995). Connecticut |aw applies here.
Plaintiff argues that she should not be required to arbitrate

her Title VII claimbecause she had no power to bargain with Public

1 The revised agreenent provided in relevant part:

Enpl oyee, on the one hand, and PUBLI C STORAGE, INC., L.P.
PUBLI C STORAGE PI CKUP & DELI VERY, I NC. and PSCC, | NC.
(hereinafter collectively referred to as "Conpany”), on

t he other hand, agree to submt to final and binding
arbitration, and not to any other forum any claim by
Enpl oyee or Conpany under state, federal or local |aw
whi ch arises out of or relates to Enpl oyee's enpl oynment
with Conpany, including without limtation clains for
sexual harassnent, discrimnation, wongful term nation .



St orage. Connecticut case law is nm xed on whether a requirenment to
arbitrate may be enforced against an enployee if it was unilaterally
i nposed by the enpl oyer after the enployee started work. See

Depucchio v. Cigna Corp., 2003 W. 1787949, *3-5 (Conn. Super. Mar.

20, 2003) (discussing cases). But Connecticut courts have
consistently enforced provisions of enploynment agreenments
unilaterally inmposed at the time of hire, as in the present case.

See Powers v. United Healthcare, No. HHDCV0599925, 2001 W. 291148, *2

(Conn. Super. Mar. 2, 2001) (rejecting plaintiff's claimof |ack of
mutual ity and assent to arbitrati on agreenent when acknow edgnent
formclearly requiring arbitration was signed by enpl oyee shortly

after hire); see also Glnmer v. Interstate/Johnson Lane Corp., 500

U.S. 20, 33 (1991) ("Mere inequality in bargaining power . . . is not
a sufficient reason to hold that arbitrati on agreements are never

enf orceable in the enploynent context.").

Plaintiff argues that any agreenent to arbitrate her Title VII

claimis unenforceabl e due to unconscionability. See Herbert S.

Newnan & Partners v. CFC Constr. Ltd. P ship, 236 Conn. 750, 759

(1996). Unconscionability has both procedural and substantive
conponents, requiring a denonstration of "an absence of nmeani ngful
choice on the part of one of the parties together with contract terns

whi ch are unreasonably favorable to the other party.” Eml ee Equip.

Leasing Corp. v. Waterbury Transmi ssion, Inc., 31 Conn. App. 455,




463-64 (1993). Plaintiff cannot make this show ng.
1. Substantive Unconscionability

Both the Federal Arbitration Act ("FAA"), 9 U S.C. 8§ 1 et seq.,

and the Connecticut arbitration statute, Conn. Gen. Stat.

8§ 54-408 et seq., reflect a policy favoring enforcenent of witten

arbitration agreenments. See Mdses H Cone Menmi| Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 24 (1983); \White v. Kanpner, 229 Conn.

465, 472-73 (1994). Title VIl clainms are arbitrable under the FAA,
provided the litigant can effectively vindicate her claim See G een

Tree Fin. Corp.-Alabama v. Randol ph, 531 U.S. 79, 90 (2000); G|lner

V. Interstate/Johnson Lane Corp., 500 U.S. 20, 28 (1991); Desiderio

v. Nat'l Assn. of Secs. Dealers, Inc., 191 F.3d 198, 204-05 (2d Cir.

1999) .

Plaintiff contends that three defects in the arbitration
agreenent render it unenforceable: (1) enpl oyees are required to bear
the costs of arbitration; (2) attorney's fees are not assessed in
accordance with Title VII; and (3) the agreenment subverts the FAA by
requiring that state arbitration |aw apply. Defendant’s witten and
oral responses to plaintiff’s argunent, and the agreenent itself,

establish that no such defect exists.
a) Arbitration Costs

An arbitration agreement may be unenforceable if it appears



likely that the party seeking to vindicate legal rights will have to

pay prohibitive costs. See Miusnick v. King Mdtor Co., 325 F.3d 1255,

1258-59 (11th Cir. 2003), and cases cited therein; see also G een

Tree Fin. Corp., 531 U S. at 90. The arbitration agreenent in this

case does not expressly address liability for costs, and the | anguage
that inplicitly bears on the issue is anbiguous.? There is no need
to analyze this anbiguity because defendant has conceded all
liability for arbitration costs under the agreenment. Therefore, the

agreenment does not prevent plaintiff fromeffectively vindicating her

rights. See Geen Tree Fin. Corp., 531 U.S. at 90 n.6 (agreenent
with no provision on liability for arbitration costs not

unenforceabl e when enpl oyer frequently waived fees); Walker v. NDM

Servs. Corp., 997 F. Supp. 822, 826 (WD. Ky. 1998) (no

unconsci onability when plaintiff had not yet been required to pay

arbitration costs and m ght never be required to do so).

b) Attorney's Fees

2 The revised agreenent provides in relevant part: "lIn order
to initiate a claimfor arbitration, the party seeking arbitration
must deliver to the |local AAA office, and send to the other party a
witten request for arbitration within the tinme period required by
the statute of limtations appllcable to the party's claim.
Plaintiff construes this provision as requiring that, at a n1n|nun1
she pay filing costs because the enployee inevitably initiates the
demand for arbitration. That interpretation is called into question
by anot her part of the agreenent, which provides: "In no case,
however, shall the Enpl oyee bear any cost or expense as a result of
arbitration that the Enpl oyee would not be required to pay if the
cl ai m had been brought in court."



Plaintiff clainms that the arbitration agreenent does not
conformw th Title VIl because it does not require the arbitrator to
award attorney's fees to prevailing enployees and would permt an
award of fees to the enployer even if the enployee's claimhad
arguable nmerit. See 42 U.S.C. 8 2000e-5(k). Plaintiff's argunent is
at odds with the plain | anguage of the agreenent. The

agreement provides:

Each party shall pay his/her own attorneys' fees .

except that where the arbitrator orders that the
prevailing party recover attorneys' fees fromthe other
party under applicable law. In no case, however, shal

t he enpl oyee bear any cost or expense as a result of
arbitration that the Enpl oyee would not be required to pay
if the claimhad been brought in court.

Because Title VII is the "applicable law," the arbitrator nust conply
with its provisions regarding fee awards.® Any failure to do so

woul d be subject to judicial review. See Hoeft v. MWL Group, Inc.,

343 F.3d 57, 64 (2d Cir. 2003) (judicial review of arbitration award
avail abl e when there has been a "mani fest disregard of the |aw');

DeGaetano v. Smith Barney, Inc., 983 F. Supp. 459, 462-63 (S.D.N.Y.

1997) (arbitrator's failure to award fees to prevailing plaintiff

constituted mani fest disregard for the |aw).

3 To the extent the agreenent is arguably anbi guous, it nust
be construed in a manner that requires the arbitrator to award fees
in accordance with Title VII. See Ganbardella v. Pentec, Inc., 2003
WL 22119182, *15 (D. Conn. Aug 25, 2003) (construing arbitration
agreenment to award fees to prevailing party).
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c) Application of State Arbitration Law

Plaintiff clains that the arbitration agreenent "subverts" the
FAA by mandating application of state arbitration |law. No such
probl em exi sts. Under the agreement, arbitration is governed by the
Nati onal Rules for the Resolution of Enploynent Disputes of the
Anmerican Arbitration Association ("AAA Rules"), and state | aw does

not apply if it is inconsistent with AAA Rules. See Volt Info.

Sciences, Inc. v. Bd. of Trustees of Leland Stanford Junior Uniyv.,

489 U.S. 468, 476-77 (1989) (application of state law rules to
arbitration does not offend FAA unless they discourage resort to
arbitration and state rules are not preenpted unless they actually
conflict with federal law). Plaintiff points to no conflict between

t he AAA Rul es and the FAA.
2. Procedural Unconscionability

The Connecticut Suprenme Court has indicated that, although an
agreenment may be unenforceable due to substantive unconscionability
al one, the sane may not be true of procedural unconscionability. See

Smith v. Mtsubishi Mtors Credit of Anerica, lInc., 247 Conn. 342,

353 n. 10 (1998). Even assum ng, however, that an agreenment may be
unenforceabl e due solely to procedural unconscionability, plaintiff
has not denonstrated that her arbitration agreement with Public

Storage is unenforceable on this basis.



Plaintiff alleges that, although her signature may appear on the
pertinent docunents, she was given no opportunity to read them#*
"The general rule is that where a person of mature years, and who can
read and wite, signs or accepts a formal witten contract affecting
his pecuniary interests, it is his duty to read it, and notice of its
contents will be inputed to himif he negligently fails to do so."

Phoeni x Leasing, Inc. v. Kosinski, 47 Conn. App. 650, 654 (1998); see

also Forshaw v. S.C. 1. Conn. Funeral Servs.., lInc., 2002 W 2005869,

*3 (Conn. Super. July 29, 2002) (plaintiff's failure to read contract
before signing not ground for voiding contract in absence of evidence
of fraud or artifice). Nothing exceptional has been shown to justify

applying a nore lenient rule in this case.
3. \Waiver

Plaintiff clainms that defendant waived its right to arbitrate
by failing to either tinely initiate arbitration proceedings on its
own or notify her of her obligation to do so. Plaintiff clains
prejudice in that, by the tinme defendant invoked the arbitration
agreenent, she had drafted discovery to conply with the court's

schedul i ng order

"[T]here is a strong presunption in favor of arbitration

4 Plaintiff concedes that she received a copy of the enployee
handbook, and signed a form acknow edging its receipt, the day she
started work. It is undisputed that she signed an at-will enploynent
agreenent containing the sanme arbitration cl ause.
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[ and] waiver of the right to arbitration is not to be lightly
inferred. . . . Generally, waiver is nore likely to be found the

| onger the litigation goes on, the nore a party avails itself of the
opportunity to litigate, and the nore that party's litigation results

in prejudice to the opposing party." Thyssen, Inc. v. Calypso

Shi pping Corp., S.A., 310 F.3d 102, 105 (2d Cir. 2002), cert. denied

sub nom Thyssen Inc. v. MV MARKOS N, 538 U. S. 922 (2003).

Pl aintiff has not nade the showing required to overcone the
presunption in favor of arbitration. Defendant notified plaintiff a
nmonth after she commenced this action that it intended to invoke its
right to arbitrate. G ven that notice, it would be unreasonable to
infer that defendant intended to waive arbitration. Plaintiff’s
preparation of initial discovery requests was not so burdensone or

costly that requiring her to arbitrate would be unduly prejudicial.

Concl usi on

Accordingly, the nmotion to conpel arbitration is hereby

granted. The Clerk may close the file.
So Ordered.

Dated at Hartford, Connecticut this 1st day of March 2004.

Robert N. Chatigny
United States District Judge
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