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RULI NG ON AVENDED PETI TI ON FOR WRIT OF HABEAS CORPUS

The petitioner, acting pro se, has filed an anended
petition for a wit of habeas corpus pursuant to 28 U S.C. 8§
2255 to vacate and set aside his sentence and conviction. For
t he reasons di scussed below, his petition is being deni ed.

I Facts

On July 2, 1991, the petitioner, Donato Tel esco, pled
guilty to a substitute information charging himwth one count
of conspiracy to possess with intent to distribute in excess of
500 grans of cocaine, in violation of 21 U S.C. 88 846. After
the guilty plea, the Probation Ofice prepared a presentence
investigation report (“PSR’), in which it concluded that
Tel esco was a career offender pursuant to U S.S.G 8§ 4B1.1.
This determ nation resulted in an offense |level of 32, a
crimnal history category of VI and a sentencing guideline

range of 210 to 262 nonths of incarceration.



At sentencing, Telesco objected to the PSR s
classification of himas a career offender on the ground that
one of his prior convictions, nanely, a 1981 conviction for
burglary in the third degree, should not have been counted as a
crime of violence. The district court rejected Tel esco’s
argunent and sentenced himas a career offender to a term of
i nprisonnment of 210 nonths.

Tel esco subsequently appeal ed his sentence on the ground
that the district court should not have classified his
conviction for third degree burglary as a conviction for a
crime of violence because the facts of that offense showed that
it did not involve actual violence. He clainmed that because he
did not have two prior violent felony convictions, he should
not have been sentenced as a career offender. The Second
Circuit rejected his argunent and affirmed the conviction and

sentence. See United States v. Telesco, 962 F.2d 165 (2d Cr

1992) .

Tel esco, proceeding pro se, contends in his anmended
habeas petition that: 1) his classification as a career
of fender violated the ex post facto clause, 2) his sentence was
i ncorrect because third degree burglary was not a crinme of
violence, 3) his guilty plea was coerced, 4) the governnent did
not adhere to the plea agreenent, and 5) he received

i neffecti ve assi stance of counsel.



1. Di scussi on

A. Clains Wived O Rai sed on Appeal

The petitioner has waived his clains with respect to
viol ation of the ex post facto clause, a coerced guilty plea,
and failure by the governnent to adhere to the plea agreenent
because he did not raise themon appeal.! “It is well-settled
that where a petitioner does not bring a claimon direct
appeal, he is barred fromraising the claimin a subsequent

8§ 2255 proceedi ng unl ess he can establish both cause for the

'I'n deference to the petitioner’s pro se status, the court has
al so consi dered whether his counsel’s failure to raise on
appeal these three issues, which have been wai ved because they
were not raised on appeal, could serve as the basis for a claim
of ineffective assistance of counsel. See Part 11.B. bel ow.
The court concludes that it could not. The petitioner’s
argunent as to violation of the ex post facto clause is in
substance his contention that his conspiracy conviction could
not be used to trigger the career offender provision. But in
maki ng the argunent as to the ex post facto clause, he relies
on an erroneous interpretation of a Novenmber 1, 1995 anendnent
to the Sentencing CGuidelines. See U S Sentencing Cuidelines
Manual app. C, anend. 528 (1995). However, rather than
supporting the analysis in United States v. Price, 990 F. 2d
1367 (D.C. Cir. 1993) and United States v. Bellazerius, 24 F. 3d
698 (5th Cir. 1994), the Sentencing Conm ssion rejected that
anal ysis, noting that other circuits, which were subsequently
joined by the Second Circuit in United States v. Jackson, 60
F.3d 128 (2d G r. 1995), had upheld the Conm ssion’s definition
of “controlled substance offense”; it repronul gated w t hout
change Application Note 1 of the Commentary to U S.S.G 8§
4Bl1. 2. See U. S. Sentencing CGuidelines Manual app. C, anend.
528 (1995). As to the petitioner’s contention that he was
induced to enter a guilty plea by a m srepresentation by the
government to the effect that it would not push for a career

of f ender enhancenent and as to his contention that the
governnment failed to adhere to the plea agreenent in this
regard, a review of the plea agreenent (doc. #13) reveals there
is no basis for these clains.
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procedural default and actual prejudice resulting therefrom”

Billy-Eko v. United States, 8 F.3d 111, 113-14 (2d Cr. 1993)

(citing United States v. Frady, 456 U. S. 152, 167-68 (1982));

see also Canpino v. United States, 968 F.2d 187, 190 (2d G r

1992). As described above, the only argunent made by the
petitioner on appeal related to the classification of his prior
burglary conviction as a crine of violence. The petitioner did
not raise these other clainms on appeal, and makes no showing in
his petition of cause for not doing so. Thus, the petitioner
is barred from maki ng these argunments now.

On appeal, Telesco’'s only claimwas that the district
court erred in sentencing himas a career offender because
third degree burglary was not a crinme of violence. The Second
Circuit, however, rejected his claimand affirned the

convi ction and sentence. See Tel esco, 962 F.2d 165. Because

the Second Circuit denied this claimby Telesco regarding his
status as a career offender, he is barred fromraising the sane
claimagain in his 8 2255 notion. The Second Crcuit has held
that “section 2255 may not be enployed to relitigate questions
whi ch were rai sed and considered on direct appeal.” United

States v. Jones, 918 F.2d 9, 10 (2d Cr. 1990) (quoting Barton

v. United States, 791 F. 2d 265, 267 (2d Cr. 1986)). Thus,

because this claimwas previously raised by the petitioner, and
subsequently rejected by the Second Circuit, the petitioner my
not use his 2255 notion to relitigate this issue.
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B. | neffecti ve Assi stance of Counsel

Tel esco clains that his counsel was ineffective in
failing to argue on appeal, first, that his conspiracy
conviction could not be used to trigger the career-offender
provision pursuant to U S.S.G 8§ 4Bl1.1, and second, that his
prior burglary conviction was inproperly classified as a crine
of viol ence.

Clainms of ineffective assistance of counsel can be
raised for the first tine in a 8§ 2255 notion. However, a
person chal l enging his sentence on the basis of ineffective
assi stance of counsel bears a heavy burden. First, he nust
show t hat counsel’s performance “fell bel ow an objective

standard of reasonabl eness.” Strickland v. Washi ngton, 466

U S 668, 688 (1984); United States v. Torres, 129 F.3d 710,

716 (2d Gr. 1997). In making such an eval uation, great
deference is to be given to counsel’s judgnent:

Because of the difficulties inherent in
maki ng an evaluation [of effectiveness], a
court nust indul ge a strong presunption that
counsel’s conduct falls within the wde
range of reasonabl e prof essi onal assi stance;
that is, the defendant nust overcone the
presunption that, under the circunstances,
the challenged action mght be considered
sound trial strategy.

Strickland, 466 U.S. at 689 (quotations omtted). See United

States v. Zackson, 6 F.3d 911, 919 (2d Gr. 1993); United

States v. Eisen, 974 F.2d 246, 265 (2d Gr. 1992). Second, a




petitioner nmust show that the errors, if any, prejudiced his
defense. “[T]he defendant nust show that there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceedi ng woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone.” Strickland, 466 U.S. at 694.

See Lockhart v. Fretwell, 506 U S. 364, 369-70 (1993); Torres,

129 F. 3d at 716.
A petitioner nust satisfy both prongs of the

Strickland test to denpnstrate i neffective assi stance of

counsel. If the petitioner has failed to satisfy one prong,

the court need not consider the other. Strickland, 466 U. S. at

697.

As to his first contention, the petitioner’s claimthat
the instant drug conspiracy conviction could not trigger the
career-of fender provision of the Sentencing Guidelines is
wi thout merit. The applicable version of Application Note 1 to
Section 4B1.2 of the Sentencing Cuidelines stated that a
“control |l ed substance offense” under Section 4B1.1 included
“the of fenses of aiding and abetting, conspiring, and
attenpting to commt such offenses.” U S. Sentencing

Gui delines Manual 8 4B1.2, cnt. n.1 (1990). 1In United States

v. Jackson, 60 F.3d 128, 132-33 (2d G r. 1995), the court held

that, despite the fact that the elenents of a conspiracy are
different froman underlying crine, it is “nore relevant that
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Congress has manifested its intent that drug conspiracies and
underlying of fenses should not be treated differently: it

i nposed the sane penalty for a narcotics conspiracy conviction
as for the substantive offense” (citing 21 U S.C. § 846 (“Any
person who attenpts or conspires to commt any offense defined
in this subchapter shall be subject to the sanme penalties as
those prescribed for the offense, the comm ssion of which was
the object of the attenpt or conspiracy.”)). This viewis
“fully consistent with the purpose behind §8 994(h) to inpose
‘substantial prison terns ... on repeat violent offenders and
repeat drug traffickers.”” 1d. at 133 (quoting S. Rep. No.
225, 98th Cong., 2d Sess. 175 (1983), reprinted in 1984

US CCA N 3182, 3358)(citing United States v. Kennedy, 32

F.3d 876, 889 (4th G r. 1994)(noting that by “including
conspiracy as a career offender offense, the [ Sentencing]
Commi ssi on ensured that persons engaged in a collective drug
di stribution scheme woul d receive the sane treatnent as

i ndi vidual violators of simlarly serious drug trafficking
laws. ”)).

The petitioner’s second contention is that his counsel
failed to raise on appeal the issue of whether his prior
burglary conviction was inproperly classified as a crine of
vi ol ence. However, as described above, this issue was, in
fact, raised on appeal.

The petitioner has failed, with respect to both
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contentions, to satisfy either prong of the Strickland test.

As to the petitioner’s first contention, there was no
reasonabl e basis in then existing law to raise a clai mbased on
the petitioner’s contention that his conspiracy conviction
could not be used to trigger the career offender provision and
existing law was clearly to the contrary, and as to his second
contention, Telesco’s counsel raised on appeal the issue of
classification of his prior burglary conviction as a crinme of

vi ol ence. Thus, the professional performance of Tel esco’' s
counsel did not fall below an objective standard of

reasonabl eness. See Reed v. Ross, 468 U.S. 1, 15 (1984) (when

there is “no reasonable basis in existing law to raise a
claim “it is reasonable to assune that a conpetent |awer wll
fail to perceive the possibility of raising such a claim”™) In
addition, since the lawis settled contrary to Tel esco’s
positions, he has not established that he suffered prejudice
fromany act or om ssion of his counsel. Therefore, the
petitioner has failed to state a nmeritorious claimof

i neffecti ve assi stance of counsel.



[, Concl usi on

For the reasons stated above, the petitioner’s Anended
Petition for Wit of Habeas Corpus (Doc. #41) is hereby DEN ED

It is so ordered.

Dated at Hartford, Connecticut on this 27th day of

February, 2001.

Alvin W Thonpson
United States District Judge



