UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
UNI TED STATES OF AMERI CA
V. E NO. 3: 99CR235( EBB)

MONA KI' M

RULI NG ON DEFENDANT’ S MOTI ON FOR NEW TRI AL

| NTRODUCTI ON

On January 30, 2003, following a two-week trial,
def endant Mona Kim (“Kini or "defendant”) was convicted of
seven counts of the Superseding Indictnment (“Indictnent”),
crimes which arose fromher participation in a schene to
defraud i nsurance conpani es and investors. The jury
unani mously found Kimguilty on Counts 15 and 16, charging
interstate wire fraud transactions in violation of 18 U S.C. 8§
1343; Counts 32, 42 and 43, charging Kimwi th international
money | aundering transactions involving the unlawful transfer
of funds into the United States in violation of 18 U S.C. §
1956(a)(2); Count 46, charging Kimwith violating the RI CO
statute, pursuant to 18 U.S.C. 8§ 1962(c); and Count 47,
charging Kimw th conspiracy to violate the RI CO statute,
pursuant to 18 U.S.C. 8§ 1962(d). As to Count 46, the
substantive RICO violation, the jury unani nously found that
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Kimcommtted all five alleged racketeering acts. Pursuant to
FED. R CRM P. 33, defendant now npves for a new trial. For
t he reasons di scussed bel ow, the Defendants' WMdtion For New

Trial [Doc. No. 296] is DENI ED.

BACKGROUND

The Governnent’s indictnment and prosecution of Kimwas
based on her participation in Martin Frankel’s schene to
defraud various investors, financial institutions, insurance
conpani es, and the sharehol ders and policy hol ders of those
I nsurance conpanies. At defendant’s trial, the Governnent
presented the live testinony of twenty-one wi tnesses, with one
of those wi tnesses, FBI Special Agent Erin MNanara,
testifying on two separate occasions. The Governnment’s case-
in-chief also consisted of volum nous docunentary evidence, as
wel |l as reading into evidence the stipul ated of fense conduct
of Gary Atnip, an indicted co-conspirator.

The witnesses and docunentary evi dence established Kinis
i nvol venent in Frankel’s schenme to purchase |life insurance
conpanies in various states and to do so w thout disclosing to
regul ators or the public that Frankel would own the conpanies
and manage their financial assets. The evidence produced
showed t hat defendant participated in Frankel’s schene by
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assisting in the conversion, theft and enbezzl enent of
i nsurance conpany assets, by using an alias of “Mnica Kini to
assi st Frankel in falsely representing that the assets were on
account with Liberty National Securities (“LNS’), one of the
entities involved in Frankel’s schene, and by establishing,
mai nt ai ni ng and enpl oyi ng bank accounts under Frankel’s
control. The facts deened necessary to an understandi ng of
the issues raised in this notion are set forth in greater
detail in the discussion bel ow

After defendant’s conviction, she noved for a judgnment of
acquittal pursuant to Rule 29(a) of the Federal Rules of
Crimnal Procedure. This court entertained pleadings and
heard oral arguments on defendant’s Mtion for Judgnent of
Acquittal, and on June 9, 2003, issued a witten ruling
denyi ng defendant’s notion. Defendant now raises nmany of the
same clainms set out in her Rule 29 notion, challenging the
sufficiency of the evidence to establish defendant’s guilt on
the wire fraud, noney | aundering and substantive Rl CO counts,
and arguing the jury instructions were insufficient to ensure
a fair jury verdict. |In addition, defendant also asserts that
this court’s exclusion of defendant’s expert wi tness testinony
resulted in manifest injustice, therefore requiring a new

trial. In this ruling, the court addresses each of these



arguments seriatim

LEGAL ANALYSI S

| . STANDARD

Pursuant to Rule 33 of the Federal Rules of Crim nal
Procedure, "[u] pon the defendant's notion, the court may vacate
any judgnent and grant a new trial if the interest of justice
so requires.” Fed. R Crim P. 33. A district court has
"broad discretion to decide Rule 33 notions based upon its

eval uati on of the proof produced.” United States v. Ganbino,

59 F.3d 353, 364 (2d Cir. 1995). At the sane tinme, "[t]he
district court ordinarily should not grant a new trial unless
it is convinced that the jury has reached a seriously
erroneous result or that the verdict is a m scarriage of

justice." Smth v. Lightning Bolt Produc., 861 F.2d 363, 370

(2d. Cir. 1988)(citing Mallis v. Bankers Trust Co., 717 F.2d

683, 691 (2d Cir. 1983); Bevevino v. Saydjari, 574 F.2d 676,

684 (2d Cir. 1978)).

I'l. | NSUFFI Cl ENT EVI DENCE

A. Wre Fraud and Money Launderi ng

I n support of her Rule 33 Modtion, defendant alleges that

there was insufficient evidence to convict her of the two



counts of wire fraud (Counts 15 and 16) and three counts of
nmoney | aundering (Counts 32, 42 and 43). First, defendant
argues that, because her conviction on these counts was based
on an aiding and abetting theory of liability, the governnent
was required to prove that the defendant knew of and intended
to further the schene to defraud the insurance conpani es prior
to the charged wire fraud and noney | aundering transacti ons.
Def endant charges that the governnent did not establish a
"nexus" between the defendant’s actions and the actual wire
transfers to allow a reasonable jury to infer her cul pable
know edge. Defendant raised this claimin her Rule 29 notion,
and this court rejected the argunent. While the standard to
grant a notion for a new trial under Rule 33 is |ess stringent
than in a Rule 29 notion, for the sanme reasons as outlined in
this court’s previous ruling, we once again conclude that the
government presented sufficient proof of Kims know edge and
specific intent to sustain the jury’'s concl usi ons.

In US v. Friednman, a Second Circuit case cited by both

def endant and the Governnent, the Court nakes cl ear that
"[c] harges of both conspiracy and ‘aiding and abetting’
require the Governnent to prove, beyond a reasonabl e doubt,

that the defendant knew the specific nature of the conspiracy

or underlying crinme." United States v. Friedman, 300 F.3d 111,



124 (2d Cir. 2002)citing United States v. Samaria, 239 F.3d

228, 235 (2d Cir. 2001)(conspiracy); United States v. Labat,

905 F. 2d 18, 23 (2d Cir. 1990)(aiding and abetting). The
Court explained that proof of the defendant’s know edge t hat
sonme crime would be commtted is not enough, but that
"‘circunstantial evidence of know edge and specific intent
sufficient to sustain a conviction nust include sonme indicia
of the specific elenents of the underlying crine.’”” 300 F.3d
at 126(enphasis added). Proof of a defendant's know edge or

i ntent includes evi dence that the defendant participated in

conversations directly related to the substance of the

conspiracy,’ ‘possess[ion of] or mention[] in docunments
i nportant to the conspiracy,’ ‘proof that a defendant
exerci sed authority within the conspiracy itself,’ ‘receilpt

of] a share of the profits fromthe conspiracy,’ or a

def endant's statements ‘explicitly confirm ng the nature of
the activity in which the co-conspirators were engaged.’ " 1d.
(quoting 239 F.3d at 235-36).

Upon a review of the record, this court finds that the
governnment introduced sufficient evidence to neet the standard
set out in Friedman. The wire fraud transactions were
executed on April 6, 1999, and April 9, 1999, involving

transfers of over $50 mllion in insurance conpany funds. The



noney | aunderi ng convictions were based on stolen noney w red
on March 18, April 6, and May 5, 1999. First, the governnent
present ed nunerous acts by the defendant prior to the dates of
the wire transactions, which established defendant’s intent to
promote the scheme to defraud. Karen Tinmmns (“Timmns”), a
co-conspirator involved in Frankel’'s schenes, testified that
Kim was aware of the scheme once she took on an increased role
as office manager. According to Timm ns, by the spring of
1999, she recalled discussing with defendant Frankel’s

i nsurance fraud and "the noney hole" in the bal ance of

i nsurance conpany accounts, which resulted fromthe assets of
t he i nsurance conpany being held in Frankel’ s personal account

in Switzerland. Tr. Vol. 6 at 27-28. An accountant al so

testified that he had conversations with defendant at the

begi nning of April 1999, in which, using an alias of “Monica
Kim” defendant falsely confirmed a $600 million transfer of
funds to an account with Liberty National Securities, one of

the entities involved in the schene. Tr. Vol. 4 at 166.

Def endant’ s pronmotion to office nmanager of the operation at
889 Lake Avenue in or around the end of 1998 or begi nning of
1999 and her close working relationship with Frankel clearly
exhi bit defendant’s awareness of the illegal nature of

Frankel s schenme at the tine of the wire fraud and noney



| aunderi ng transacti ons.

The Governnment al so presented a plethora of
circunmstantial evidence, including Kim s use of her home
address to register cars used in Frankel’'s endeavors and Kim s
openi ng of nunerous bank accounts in her name in February and
March of 1999, which were later used to receive stolen noney
from Frankel’s Swi ss bank accounts, and al so used to pay

expenses related to Frankel’'s enterprise. Tr. Vol. 11 at 100-

1, 121-04; Tr. Vol. 8 at 132-33. The governnent introduced

evi dence concerning Kims discussions with a broker about the
purchase of gold, including nenos Kimwote to Frankel dated
April 3 and 5, 1999, which advised himof the price Mnex
guoted for gold, in which she wote "NO PAPER TRAI L" and
"[b]l]ut we cannot sell it back to Monex w thout reporting it to

the IRS." Govt. Exhibit G6; Tr. Vol. 2 at 50. I n addition,

t he Governnment introduced evidence that Kim exercised
authority within the conspiracy. Alicia Walters Pepe
(“Walters”), whose work for Frankel overlapped with Kims,
testified that Kim was “overseeing the girls; telling them

what to do. . .” Tr. Vol. 2 at 195. Such testinony | ends

further support to the conclusion that she was aware of the

illegality of her actions. See Friedman, 300 F. 3d at 126.



Further, contrary to defendant’s proposition, the jury
could properly infer, based on evidence of defendant’s conduct
after the illegal transactions, that she was aware of the
specific illegality of her actions and that she intended to
assi st Frankel in his scheme to defraud. See, e.g. Lutwak v.

United States, 344 U. S. 604, 618 (U S. , 1953) ("The acts,

being relevant to prove the conspiracy, were adm ssible, even
t hough they m ght have occurred after the conspiracy ended.");

United States v. Gernmpbsen, 139 F.3d 120, 127 (2d Cir.

1998) (finding " Subsequent act’ evidence may be adm tted under
Rul e 404(b)" to show intent of conduct during charged
conspiracy.).

The evi dence produced regardi ng defendant’s acti ons once
Frankel informed her that "its all over" provides further
support for a reasonable jury to conclude that she had

specific know edge of the schene to defraud. Tr. Vol. 6 at

96. For exanple, Walters testified that, when Frankel
returned froma trip to Mssissippi for a neeting with state
i nsurance regul ators, Walters was told to shred everything,

and was told by Kimthat the conputers were all going to be

“torn down.” In so directing Walters, Kimalso told her that
“the shit’s going to hit the fan. . . . Everything s falling
apart now.” Tr. Vol. 3 at 29. Defendant eventually fled to




Italy with Frankel, and admitted during her testinony at trial
that she knew when they were in Italy that his noney was

stolen. Tr. Vol. 11 at 136. Despite this know edge, Kim

opened a nom nee bank account in her name, into which

approxi mately $450, 000 was wired by a dianond deal er from whom
Frankel purchased di anbnds with stolen noney shortly before
his flight. These subsequent acts provided the jury with
further rationale to conclude that Kimknew that the noney
transferred by wire to her accounts was stolen frominsurance
conpany reserves. Wthout repeating the entire record in

full, this court is confident that the governnment denpnstrated
t hat defendant had know edge of the specific nature of the
scheme to defraud insurance conpanies. Accordingly,

defendant’s clains fail.

B. Substantive RICO

This court also rejects defendant’s claimthat the
Governnment failed to show the defendant had sufficient
di scretion in directing the affairs of Frankel’s enterprise to
be convicted of the substantive RI CO count. Defendant raised
a simlar claimin her Rule 29 notion, and this court
previously ruled that the government presented evidence

sufficient to neet the "operation and managenent"” test to
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establish liability under 18 U.S.C. 81962(c). See Reves V.

Ernst & Young, 507 U.S. 170, 174 (1993)(noting "an enterprise

is ‘operated’ not just by upper managenent but al so by | ower
rung participants in the enterprise who are under the
direction of upper managenent."). As stated in our previous
ruling, the evidence established that Kim was the president of
two conpani es used to pay enpl oyees at 889 Lake Avenue, as
well as to pay other expenses. Kimherself opened a bank
account to handl e such expenses, as well as opening the
Italian account in her name for Frankel. The evidence al so
showed Ki m exerci sing sone degree of discretion in her
negotiations for the purchase of comvpdities. Kimalso
directed others in assenbling docunents for the fraudul ent
foundati on created by Frankel, known as SFAF. Accordingly,
this court once again finds Kimwas nore than a neni al
enpl oyee and actively participated in the operation and
managenent of Frankel’s enterprise.

This court is also unconvinced by defendant’s argunment
that the Governnent failed to establish an enterprise separate

fromthe def endant. See Cedric Kushner Pronotions Ltd. Vs.

King, 533 U. S. 158, 161 (2001)("to establish liability under 8§
1962(c) one nust allege and prove the existence of two

distinct entities: (1) a ‘person’ and (2) an ‘enterprise’ that
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is not sinply the same ‘person’ referred to by a different
name.") An enterprise is "a group of persons associ ated
toget her for a common purpose of engaging in a course of

conduct." United States v. Turkette, 452 U S. 576, 583

(1981). See also DaFalco v. Burnas, 244 F. 3d 286, 307 (2d

Cir. 2001)("evidence of an ongoing organi zation, the

associ ates of which function as a continuing unit, suffices to
prove an enterprise.") Under 81962(c), while the person and
the enterprise nust be distinct, it is clear that "a defendant
may be a "RICO 'person’ and one of a nunber of nmenbers of the

RICO "enterprise,'" Riverwoods Chappaqua Corp. v. Marine

M dl and Bank, N.A., 30 F.3d 339, 344 (2d Cir. 1994)(quoti ng

Cullen v. Margiotta, 811 F.2d 698, 730 (2d Cir.), cert.

deni ed, 483 U.S. 1021 (1987).

From t he evi dence adduced at trial, a reasonable jury
coul d conclude that the defendant was a separate, cul pable
party fromthe Frankel enterprise. Frankel’s enterprise was
not limted to the conm ssion of the wire fraud and noney
| aunderi ng transactions, but also included market research,
runni ng i nsurance conpani es, gathering data concerning
financial markets, and conducting “special projects”
activities, all of which provide anple |Iinks between the

menbers of the enterprise which extend beyond the comm ssion
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of the charged racketeering activities. Further, the fact
that the defendant’s actions were often under the direction of
Frankel is not determ native of whether Frankel’s scheme and
def endant were separate and distinct entities. Indeed, the
Second Circuit has expressly found that "the proof used to
establish the *pattern of racketeering activity’ elenent ‘nmay
in particular cases coal esce’ with the proof offered to

establish the "enterprise’ elenent of RICO" United States v.

Mazzei, 700 F.2d 85, 88 (2d Cir. 1983) (quoting United States

v. Turkette, 452 U.S. 576, 583 (1981).

Finally, because this court found that there was
sufficient evidence to convict defendant of the two wire fraud
counts and three noney | aundering acts, defendant’s argunent
that there was insufficient proof that she was guilty of the

requi site predicate acts to inpose RICO liability also fails.

I11. I MPROPER JURY | NSTRUCTI ONS

Def endant nmakes nunerous clainms that she was not afforded
a fair jury trial because the jury instructions were
erroneous. "Because defendant did not object to the charge at

trial, our reviewis for plain error.” United States v. Bala,

236 F.3d 87, 94 (2d Cir. 2000); See also Fed. R Crim P.

52(b). The parties do not dispute that this is the proper
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st andard of review.

To establish plain error, a court must find 1) an
error, 2) that is plain, 3) that affects substanti al
rights. . . . If an error nmeets these first three
requi rements, the Court engages in a fourth

consi deration: whether or not to exercise its

di scretion to correct the error. The plain error
shoul d be corrected only if it seriously affects the
fairness, integrity, or public reputation of

judicial proceedings.

United States v. Keiqgue, 318 F.3d 437, 441-42 (2d Cir.
2003) (internal citations and quotation marks omtted).

As for the first inquiry, a jury instruction is erroneous
if it "msleads the jury as to the correct |egal standard or

does not adequately informthe jury on the law." United States

v. Dinone, 86 F.3d 277, 282 (2d Cir. 1996) (i nternal quotations
omtted). "A ‘plain’ error is ‘an error so egregi ous and

obvi ous as to make the trial judge and prosecutor derelict in
permtting it, despite the defendant's failure to object.’"

United States v. Gore, 154 F.3d 34, 43 (2d Cir. 1998) (quoting

United States v. Tillem 906 F.2d 814, 825 (2d Cir. 1990).

The defendant bears a heavy burden of persuasion to show that
a district court's jury charge anmounted to plain error

United States v. Vasquez, 267 F.3d 79, 87 (2d Cir. 2001).

Because we are reviewing the jury instructions used in
defendant’s trial for plain error, it is not necessary to

consi der each jury instruction to which defendant objects in

14



i solation, "but rather consider themin their entirety to
determ ne whether, on the whole, they provided the jury with
an intelligible and accurate portrayal of the applicable | aw "

United States v. Weintraub, 273 F.3d 139, 151 (2d Cir. 2001).

I n Weintraub, the Second Circuit nmade clear that a jury
instruction will not be considered "plain error” where there
i's no binding precedent that supports the position advanced by
t he defendant in challenging the jury instruction. |d. at 152.
("Wthout a prior decision fromthis court or the Suprene
Court mandating the jury instruction that [defendant], for the
first tinme on appeal, says should have been given, we could
not find any such error to be plain, if error it was.") ld.
The jury instructions given in this case stated the |aw
accurately, tracking the statutory | anguage of the applicable
crimes where appropriate. The charge included standard
instructions on each elenment of the charges in the indictnment,

in accordance with Leonard B. Sand et al’'s Mddern Federal Jury

| nstructions, a source comonly used within this district and

approved by the Second Circuit. See, e.g. United States v.
Yousef, 327 F.3d 56, 131 (2d Cir. 2003). 1In addition, this
court has repeatedly found that the governnment submtted an
abundance of evidence fromwhich the jury could have concl uded

t he defendant was guilty of all seven counts in the
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indictnent. Accordingly, it is inpossible that any error in
the jury instructions "seriously affected the fairness,
integrity, or public reputation of judicial proceedings."”

United States v. Thomas, 274 F.3d 655, 667 (2d Cir. 2001).

Therefore, defendant’s challenges to the jury instructions

fail.

B. Excl usi on of Defendant’s Expert Witness Testinobny

The defendant’s final argunent for a newtrial is that
the court erred in excluding the testinony of the defendant’s
expert witness, Dr. Lothstein, a ruling this court made after
the parties had fully briefed the issue and gi ven oral
argunment. The court’s conclusion to exclude Dr. Lothstein’s
testi nmony was based on the insufficient probative value of Dr.
Lothstein’s testinony and the |late disclosure of the witness
by defense counsel.

A trial court has discretion over whether or not an

expert witness will be helpful to the jury. United States v.

Di Doneni co, 985 F. 2d 1159, 1163 (2d Cr. 1993). Dr.

Lothstein intended to offer testinony about defendant’s

hi story of famly abuse and nental illness as an expl anation
for defendant’s involvenment within the Frankel enterprise.
This court found that such information about defendant’s
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sadomasochi stic and depressive tendencies was not sufficiently
probative as to whether defendant had the know edge and i ntent
to join Frankel’s enterprise, and was therefore excludable
under Fed. R Evid. 702. ("If scientific, technical, or other
speci alized know edge will assist the trier of fact to
understand the evidence or to determne a fact in issue, a
witness qualified as an expert...nmay testify thereto...").

Mor eover, defendant al so sought to have Dr. Lothstein
testify concerning the ultimte issue of the case. Fed. R
Evid. 704(b) provides that, "[n]o expert witness testifying
with respect to the nental state or condition of a defendant
in a crimnal case may state an opinion or inference as to
whet her the defendant did or did not have the nental state or
condition constituting an elenment of the crinme charged or of a
defense thereto. Such ultimate issues are matters for the
trier of fact alone.” Defendant argues that this court could
have nmerely precluded his testinmony on the ultimte issue,
rat her than excluding his testinony in entirety. However, the
Second Circuit has upheld a district court’s total exclusion
of an expert w tness under Rule 704(b) where the court also
found the testinony would not neet the hel pful ness criterion

of Rule 702. See 985 F. 2d at 1163 (finding a potenti al

expert’s testinony of defendant’s nental state as defense that
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she was mani pul ated and | acked knowl edge of her co-
conspirator’s crimnal activity was "close enough to a
violation of Rule 704(b) that, when conmbined with the tri al
judge’s assessnment of hel pful ness under Rule 702, anply
justified his exercise of discretion to exclude it." 1d.
Thus, this court affirnms its earlier decision to preclude the
expert's testinony pursuant to Rules 702 and 704(b).

In addition, this court found further grounds for
excl usi on of defendant’s expert due to his late disclosure,
pursuant to Fed. R Crim Proc. 12.2(b).

| f a defendant intends to introduce expert evidence

relating to a nental disease or defect or any other

mental condition of the defendant bearing on either

(1) the issue of guilt or (2) the issue of

puni shnent in a capital case, the defendant

must--within the time provided for filing a pretri al

notion or at any later tinme the court sets--notify

an attorney for the governnment in witing of this

intention and file a copy of the notice with the

clerk.

Fed. R Crim Proc. 12.2(b).
While it is true that defense counsel took on the case only
si x nonths before trial, the record shows that defendant first
met with Dr. Lothstein in October, and they had subsequent
nmeetings in Decenber and January. Nonethel ess, defense
counsel did not notify the government until January 10, 2003
of his intention to offer Dr. Lothstein as an expert. There

was no reason why defendant could not have provided the
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governnment with the information in a nmore tinmely manner,
rather than waiting until three days after jury selection, on
the eve of trial to disclose such a key witness. Because
there was no good cause for the late notice, this court had
grounds to preclude defendant’s proffered expert testinony in

accordance with Fed. R Crim P. 12.2(2). See also United

States v. Cervone, 907 F. 2d 332, 345 (2d Cir. 1990)

(affirm ng exclusion of |ate-noticed expert testinmony in the
absence of a bad faith finding.)

For all these reasons, this court upholds its previous
deci sion that the probative value of the expert w tness’
testimony was vastly outwei ghed by the prejudice of the late

di sclosure of the expert. Tr. Vol. 10 at 32-36. Accordingly,

this court finds the exclusion of defendant’s expert w tness

did not jeopardize the fundanental fairness of her trial

C. Rule 29 Mdtion

For all the above reasons, and the reasons outlined in
this court’s previous Ruling on Defendant’s Mdtion For
Judgenment of Acquittal [Doc. No. 293], this court declines to
reconsider the nerits of said notion

Concl usi on
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Because defendant has failed to show any m scarri age of
justice in her trial, this court declines to exercise its
di scretion under Federal Rule of Crimnal Procedure 33 to

grant a new trial. Accordingly, Defendant’s Mtion For a New

Trial [Doc. No. 296] is DEN ED.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT
JUDGE

Dat ed at New Haven, Connecticut this day of February,

2004.
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