UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

OVEGA ENG NEERI NG, | NC.
Pl aintiff,

V. . Givil No. 3:98cv2464( AVC)

OVEGA, S. A,
Def endant .

RULI NG AND ORDER ON THE PLAI NTIFF S MOTI ON TO COVPEL

This is an action for damages and i njunctive relief brought
by the plaintiff, Orega Engineering, Inc. (“OEl") pursuant to
common | aw tenets concerning breach of contract. COEl’s conpl aint
al l eges that the defendant, Omega, S. A (“OSA’), breached an
agreenent entered into by the parties with respect to the use of
“any trademark consisting of or containing the word OVEGA or the
Geek letter U. . . .” CEl brings the within notion, pursuant
to Fed. R Cv. P. 37,! requesting the court to conpel OSA to
“provide full and conplete answers to [CElI’'s] interrogatories”
and to produce all materials sought in connection with its
docunent requests. In addition, CEl asks the court to award it

costs incurred in the preparation of the instant notion. As set

! Rule 37(a)(2)(B) provides, in pertinent part, that: “[i]f
a party fails to answer an interrogatory subm tted under

Rule 33, or . . . in response to a request for inspection
submtted under Rule 34, fails to respond that inspection wll be
permtted as requested . . . , the discovering party may nove for
an order conpelling an answer, or . . . an order conpelling

i nspection in accordance with the request.” Fed. R Cv. P.

37(a)(2)(B). Rule 37(a)(3) provides that: “[f]or the purposes of
thi s subdivision an evasive or inconplete disclosure, answer, or
response is to be treated as a failure to disclose, answer, or
respond.” Fed. R CGv. P. 37(a)(3).



2forth in nore detail below, OElI’s notion (docunent no. 39) is
GRANTED.
FACTS

In 1994, CEl entered into an agreenment with OSA, which, at
the outset, states that

[b]Joth parties . . . are desirous of comng to an

arrangenent for the avoidance of future interference

[wW orl dwi de between their respective fields of

commerci al operation under their [r]ights in respect of

[t]rademarks consisting of or including the word QVEGA

an/or the Geek letter U or containing el enments

colourably resenbling either of thos [sic] two

el enent s. ?

Under the contract, “[OCEI] agreed to withdraw certain [trademarKk]
oppositions against [OSA ]” and both parties agreed to anend
certain definitions of goods in their respective trademark
appl i cations.

Anmong ot her things, the agreenent prohibits OEl from using,
regi stering, or applying to register any trademark containing the
OVEGA marks with respect to “conputer controlled neasuring,
timng and display apparatus, unless intended for science or
industry.” Simlarly, the agreenent prohibits OSA from using,
regi stering, or applying to register any trademark containing the
OMEGA marks with respect to “[a] pparatus industrially and/or

scientifically enployed for nmeasuring or controlling variable

paraneters such as tenperature, pressure, force, |load, vibration

2 For the sake of convenience, the court refers the
agreenent’s description of these marks as the “OVEGA marks.”
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el ectrical conductivity, liquid level, acidity, humdity, strain
and flow.” The agreenent also requires OSA not to object to
CEl’'s use or registration of any trademark containing the QVEGA
marks with respect to these sane apparatus. By its terns, the
agreenent is effective in all countries of the world.

On Decenber 17, 1998, CElI filed this action in federal court
al l eging that OSA had breached the 1994 agreenent by:

1) objecting “to the use or registration by [OEl] of [CEl’s]

trademar ks consisting of the [OVEGA nmarks]” with respect to

“[a] pparatus industrially and/or scientifically enployed for

measuring or controlling variable paraneters[;]” and

2) “filing, prosecuting and maintaining . . . opposition and

cancel l ati on actions against [CElI’s] trademark application

and registrations[.]”

On Septenber 27, 1999, OCSA answered the conpl aint, asserting
some fourteen affirmati ve defenses.

On July 10, 2000, the court granted in part and denied in
part OEl’s notion to strike OSA's affirmative defenses; el even of
the fourteen affirmative defenses survived the court’s ruling.

Bet ween August 10, 1999 and February 14, 2000, CEI
propounded on OSA three sets of interrogatories and three sets of
docunent requests.

On July 7, 2000, CElI filed the within notion, pursuant to
Fed. R Cv. P. 37, seeking an order conpelling OSA to: 1)
provide full and conplete answers to CEl’s interrogatories, and

2) produce all materials requested in OEl’s requests for

production of docunents.



DI SCUSSI ON

CEl argues, in general, that OSA s responses to its
di scovery requests are inconplete and deficient. OSA, on the
ot her hand, contends that its responses are conplete, and that
CEl’s requests are irrelevant, overly broad, or protected by a
privil ege.

Rul e 26(b)(1) of the Federal Rules of Civil Procedure
states, in pertinent part, that "[p]arties nmay obtain discovery
regarding any matter, not privileged, which is relevant to the
subject matter involved in the pending action . . . ." Fed. R
Cv. P. 26(b)(1). Information that is reasonably calculated to
|l ead to the discovery of adm ssible evidence is considered

rel evant for the purposes of discovery. See Daval Steel Prods.

V. MV Fakredine, 951 F.2d 1357, 1367 (2d Cir.1991). The term

"reasonably cal cul ated" as used in Rule 26 neans “any possibility
that the information sought may be relevant to the subject matter

of the action.” Myrse/Diesel, Inc. v. Fidelity & Deposit Co.,

122 F.R D. 447, 449 (S.D.N. Y. 1988). A party may not object to a
di scovery request on the grounds that the information sought w |
be inadm ssible at trial so long as the material requested could
lead to other information that nay be relevant to the subject
matter of the action. See id.

A party may object to a request if it is “overly broad” or

“unduly burdensone.” 8A Charles A. Wight, Arthur R Mller &



Richard L. Marcus, Federal Practice and Procedure 8§ 2174, at 297
(2d ed. 1994). To assert a proper objection on this basis,
however, one nmust do nore than “sinply intone [the] famliar
l[itany that the interrogatories are burdensone, oppressive or

overly broad.” Conpagnie Francaise D Assurance Pour Le Conmerce

Exterieur v. Phillips Petroleum Co., 105 F.R D. 16, 42 (S.D.NY.

1984). Instead, the objecting party nust “show specifically how,
despite the broad and |iberal construction afforded the federal
di scovery rules, each [request] is not relevant or how each
question is overly broad, burdensone or oppressive by submtting
affidavits or offering evidence revealing the nature of the
burden.” 1d. (internal citations and quotation marks omtted).
The objecting party nay not leave it to the court to "sift each
interrogatory to determ ne the useful ness of the answer sought.”
Id. To the contrary, the detail in the conplaint defines the
i beral guidelines for determ ning the relevance of the discovery
requests, and the burden is on the party resisting discovery to
clarify and explain its objections and to provi de support for
t hose objections. 1d.

A party may al so object to a discovery request where the
i nformati on sought is subject to the attorney-client privilege or
t he work-product doctrine. See Fed. R Cv. P. 26(b)(5). *“The
party asserting the privilege and resisting discovery has the

burden of establishing that privilege.” Burns v. Imagine Film




Entmit, Inc., 164 F.R D. 589, 593 (WD.N. Y. 1996). *“Bl anket

assertions” of privilege have been held insufficient to satisfy

this burden. See Burns v. Imagine FilmEntnit, Inc., 164 F.R D

589, 593 (WD.N. Y. 1996). Instead, a party “nust supply opposing
counsel with sufficient information to assess the applicability
of the privilege or protection, w thout revealing information
which is privileged or protected.” [d. Finally, pursuant to D
Conn. L. CGv. R 9(d)(1), a party claimng privilege in response
to a docunent request shall, for each docunent to which the
privilege applies, provide a log indicating: 1) the type of
docunent; 2) the general subject matter of the docunent; 3) the
date of the docunent; 4) the author of the docunent; and 5) each
reci pient of the docunent. See D. Conn. L. CGv. R 9(d)(1).
A Verification of Interrogatories

CEl first argues that OSA has failed to have one of its
officers or agents verify its responses to CElI's interrogatories.
OSA responds that “verification was never reasonably in
di spute[.]” The court is unclear how this could be so given the
notion before it. |In addition, the court notes that over four
months after OEl filed this notion conplaining about the | ack of
verification, OSA still had not produced signatures for two out
of three sets of interrogatories. Rule 33 explicitly states that
“answers [to interrogatories] are to be signed by the person

making thenf.]” Fed. R Cv. P. 33(b)(2); see Nagler v. Admral




Corp., 167 F. Supp. 413, 415 (S.D.N. Y. 1958) (noting that answers
to interrogatories not signed by the party nmaking them
constitutes a violation of the discovery rules). Accordingly,
the court orders OSA to sign its responses to CEl’s
interrogatories in conpliance with Rule 33(b)(2) within 21 days
of this order.
B. I nterrogatories Nos. 4-6

As indicated by CEl’s reply brief, since the filing of the
wi thin notion, OSA has provided nore conplete answers to these
interrogatories. Accordingly, the court does not address CEl’s
argunents relating to these requests.
C. I nterrogatories Nos. 7 and 8

These interrogatories ask OSA to: 1) identify each person
who participated in the preparation of the answers to any
interrogatory that has been propounded on it by CEl; and 2)
identify the “custodian and | ocation of each of the docunents
fromwhich the answers to these interrogatories have been
obt ai ned or which have been requested in [CElI’s] current or
future” docunent requests. OSA has objected on the ground that
these interrogatories are “overly broad, vague and anbi guous.”
In its opposition, OSA states that its conplaint wth respect to
these interrogatories stens fromthe fact that they seek the

requested information as related to “current or future requests.”



The court notes, at the outset, that OSA's objections are

not properly supported. See Conpagni e Francai se D Assurance Pour

Le Commerce Exterieur v. Phillips Petroleum Co., 105 F.R D. 16,

42 (S.D.N. Y. 1984). Also, rather than answer these
interrogatories insofar as they relate to sets of interrogatories
and docunent requests that had al ready been propounded on GOSA,
OSA i nappropriately chose not to respond at all. See Fed. R

Cv. P. 33(b)(2) (noting that objecting party “shall answer to

the extent the interrogatory is not objectionable.”). Further,

the court notes that the Federal Rules Advisory Conmttee has
expressly di sapproved of enploying such gamesmanship in di scovery
requests:

Interrogatories . . . should not be read or interpreted

inan artificially restrictive or hypertechnical manner

to avoid disclosure of information fairly covered by

the di scovery request, and to do so is subject to

appropriate sanctions under [Rule 37(a)].
8A Charles A. Wight, Arthur R MIller & Richard L. Marcus,
Federal Practice and Procedure § 2177, at 317 (2d ed. 1994)
(quoting Advisory Committee Notes). Interrogatories Nos. 7 and 8
represent the nost standard of discovery requests in that they
sinply seek: 1) the nanes of individuals who participated in the
preparation of the interrogatory answers; and 2) the identity of
any docunent used for that sane purpose. 1In light of the above,

the court hereby orders OSA to respond to these interrogatories

to the extent they relate to discovery requests that have been



propounded on OSA by CEI. Also, the court orders OSA to
suppl enent its response to these interrogatories, in conpliance
wth Fed. R Cv. P. 26(e), to the extent that answers to future
di scovery requests nake its response to Interrogatories Nos. 7
and 8 inconplete. See Fed. R Cv. P. 26(e).
D. Interrogatory No. 9

This interrogatory seeks the identity, description and
| ocati on of docunents “in the possession or control of [OSA] that
are relevant to any statenents in [CEl’'s] conplaint that are
di sputed by the [OSA].” OSA objects, on the grounds that the
interrogatory is “overly broad and unduly burdensone, vague and
anbi guous, and/or seeks information which is protected by the
attorney-client privilege and/or work product doctrine[.]” The

mere incantation of these words is insufficient to carry OSA s

burden with regard to this objection. See Conpagni e Francaise

D Assurance Pour Le Commerce Exterieur v. Phillips Petrol eum Co.,

105 F.R D. 16, 42 (S.D.N. Y. 1984). Accordingly, OSA is ordered
to respond. In the event that the information sought through
this interrogatory is protected by the attorney-client privilege
or the work-product doctrine, OSAis ordered to supply CEl with
“sufficient information to assess the applicability of [that]
privilege or protection, without revealing information which is

privileged or protected.” Burns v. Inmagine FilmEntmt, Inc.,

164 F.R D. 589, 593-94 (WD.N. Y. 1996).



E. I nterrogatory No. 10.

This interrogatory asks OSA to explain “[f]or each
affirmative defense . . . the basis of the defense, including
facts supporting the defense, . . . the reasons such facts .
support such defense, and the person(s) nost know edgeabl e about
the facts and reasons supporting such defense.” OSA obj ects on
the grounds that the interrogatory is “vague and over broad,
particularly to the extent that it refers to ‘the defense’, while
the question is prefaced by a request for ‘each affirnmative
defense’ and seeks . . . the basis of ‘the defense.’” Subject to
this objection, OSA provided a limted response that inproperly
i ncorporated unspecified answers to earlier interrogatories. See

Trabon Eng’g Corp. v. Eaton Mg. Co., 37 F.R D. 51, 60 (N.D. Onhio

1964) (observing that answers to interrogatories that refer to
ot her answers are insufficient).

Agai n, the court disapproves of OSA's overly strict
interpretation of this very basic discovery request. In
addition, it concludes that OSA's |imted response is inadequate
and hereby orders OSA to provide the factual basis (as opposed to
the | egal basis) for each affirmative defense it has assert ed.

See Harl em Ri ver Consuners Coop., Inc. v. Associated Gocers of

Harlem Inc., 64 F.R D. 459, 461-62 (S.D.N. Y. 1974) (noting that

parties are entitled to know the factual content of opponent’s

claims with a reasonabl e degree of precision). The court further
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concludes that CEl's privilege objection is not properly

supported. See Burns v. Imagine FilmEntmit, Inc., 164 F.R D

589, 593 (WD.N Y. 1996). To the extent OSA contends that any of
the information sought by this interrogatory is protected by the
attorney-client privilege or the work-product doctrine, CSAis

ordered to supply OEl with “sufficient information to assess the

applicability of [that] privilege or protection, wthout

revealing information which is privileged or protected.” See id.
at 593-94.
F. I nterrogatories Nos. 11-14

These interrogatories seek: 1) the identity of “al

apparatus industrially or scientifically enployed for neasuring .

vari abl e paranmeters” which contain the OVEGA marks and which
have been “sold by [ OSA], anywhere in the world,” since the
agreenent between the parties was signed in 1994; 2) the identity
of all pending applications and registrations for any trademarks
containing the OVEGA marks, that are “owned by, filed by, issued
to, obtained by or renewed by [OSA] since [OSA] signed the 1994
agreenent, anywhere in the world;” and 3) the identity of al
i ndustrial and/or scientific timers under any trademark
containing the OVEGA marks “sold by [OSA, ] anywhere in the
worl d,” since OSA signed the 1994 agreenent. OSA objects to al
four requests, contending that they are “irrelevant [and] overly

broad . . . insofar as they relate to ‘anywhere in the world.’”

11



The court notes, however, that the 1994 agreenment, which is
the basis of this action, explicitly states that its terns are
effective “in all countries of the [wWorld.” Because the
agreenent is worldw de in scope, OSA's world-wi de activities,
which are allegedly in violation of the agreenment, are reasonably
calculated to lead to the discovery of adm ssible evidence within

the liberal nmeaning of the federal rules. See Murse/Di esel, Inc.

v. Fidelity & Deposit Co., 122 F.R D. 447, 449 (S.D.N Y. 1988)

(noting that "reasonably cal culated” in Rule 26(b)(1) neans *any
possibility that the information sought nmay be relevant to the
subject matter of the action”). Further, these interrogatories,
far frombeing irrelevant, ask for information directly bearing
on OSA's alleged breach of the 1994 agreenent. |ndeed, the
| anguage of the interrogatories is taken al nost verbatimfromthe
1994 agreenent, which serves as the basis of this action. The
court struggles to think of a request nore “reasonably cal cul ated
to lead to the discovery of adm ssible evidence.” Accordingly,
OSA shall respond to Interrogatories Nos. 11-14 in their current
form w thout any further narrow ng of their scope.
G Docunent Request No. 28

Through this request, CEl seeks all docunents and things
identified in OSA's response to Interrogatory No. 10. GCSA
responds to this request by referring to its objection to

Interrogatory No. 10, which states that the request is unduly

12



burdensonme or that the information sought is protected by the
exi stence of a privilege. See Section E, supra.

As with OSA's objection to Interrogatory No. 10, the court
concl udes that OSA has not carried its burden of denonstrating
that this docunent request is unduly burdensone or overly broad.

Conpagni e Francai se D Assurance Pour Le Conmmerce Exterieur V.

Phillips Petroleum Co., 105 F.R D. 16, 42 (S.D.N. Y. 1984). The

court al so concludes that OSA has not properly supported its

privilege objection. See Burns v. Imagine FilmEntmit, Inc., 164

F.R D 589, 594 (WD.N.Y. 1996). To the extent any materia
responsive to this or other docunent requests is protected by the
attorney-client privilege or the work-product doctrine, OSA shal
provide CEl with a log indicating: (1) the type of docunment; (2)
t he general subject matter of the docunment; (3) the date of the
docunent; (4) the author of the docunent; and (5) each recipient
of the docunent. See D. Conn. L. CGv. R 9(d)(1); see also Fed.
R CGv. P. 26(b)(5). Accordingly, OSAis ordered to produce al
docunents, not otherw se privileged, that are responsive to this
request.
H. Docunent Requests Nos. 29-38

OSA offers the exact sane objection to each of these
requests. It argues that they are “irrelevant, overly broad and
not reasonably calculated to |ead to the discovery of adm ssible

evi dence” because they refer to apparatus sold by CSA, or

13



trademark applications owned/filed by OSA “anywhere in the
world.” Again, the 1994 agreenent that serves as the basis for
this action is world-wide in scope. Consequently, OSA s worl d-
wi de activities allegedly in violation of that agreement are
“reasonably calculated to lead to the discovery of adm ssible

evidence.” See Mirse/Diesel, Inc. v. Fidelity & Deposit Co., 122

F.RD. 447, 449 (S.D.N. Y. 1988). Aside fromits problemwth the
geogr aphi ¢ scope, OSA has provided no other basis for its

objection. See Burns v. Imagine FilmEntmit, Inc., 164 F.R D

589, 593-94 (WD.N. Y. 1996). Accordingly, the court orders OSA
to produce docunents responsive to Docunment Requests Nos. 29-38
in their current form wthout any further narrowi ng of their
scope.
l. Docunent Requests 1-5, 10-12, 13-15, 17-19, 21, 24-27

As indicated by CEl’s reply brief, since the filing of the
within notion, OSA has provided nore conpl ete responses to these
requests. Accordingly, the court does not address CEl’s
argunents relating to these requests.
J. Expenses and Costs

CEl also argues that the court should award it costs
incurred in connection with the preparation of the within notion

because OSA' s objections were not justified.
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Rule 37(a)(4)(A) of the Federal Rules of Cvil Procedure

states that:

[i]f [a nmotion to conpel] is granted . . . the court
shall, after affording an opportunity to be heard,
require the party whose conduct . . . necessitated the
motion . . . to pay the noving party the reasonabl e
expenses incurred in maki ng the notion, including
attorney’s fees, unless the court finds that . . . the

opposi ng party’s nondi scl osure, response or objection
was substantially justified, or that other
ci rcunst ances nmake an award of expenses unjust.
Fed. R Cv. P. 37(a)(4) (A . This rule does not require the
court to find bad faith before awardi ng reasonabl e attorney's

fees. See Messier v. Southbury Training Sch., No. 3:94-CV-1706,

1998 WL 841641, at *5 (Dec. 2, 1998.). Instead, the Court may
order the losing party to pay reasonabl e expenses so | ong as such
an award conplies with the requirenents of Rule 37(a). See id.
An award of expenses is warranted in this case as the court
concludes that OSA's objections were largely unjustified. For
instance, in response to a majority of CEl’'s requests, OSA nerely
recited the same “fornf objection stating that the requests were
either: 1) “irrelevant,” “overly broad,” or “not reasonably
calculated to lead to the discovery of adm ssible evidence;” or
2) subject to the attorney-client privilege or work-product
doctrine. Wen asserting either of these objections, OSA failed
to provide any evidentiary basis for its response. See Resps.

to Interrogs. Nos. 7-9 and 11-14; Resps. to Regs. for Docs. Nos.
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1-5, 10-12, 17-19, 21, 24, 26, 30-38.°* Also, as noted earlier,
many of CEl’s requests objected to on rel evance grounds were
directly related to OSA s all eged breach of the 1994 agreenent,
which is at the heart of this dispute. Finally, the court
concl udes that OSA's use of strained and overly techni cal
interpretations of CEl's interrogatories to avoid its obligation
under the broad discovery rules resulted in CElI’s incurring
unnecessary expense. See, e.d., Resps. to Interrogs. Nos. 7, 8,
and 10. Accordingly, the court wll make an award of fees and
costs following the parties’ subm ssion on this issue as detailed
i mredi ately bel ow.
CONCLUSI ON

Based on the foregoing, OEl’s notion to conpel (document no.
39) is GRANTED. The court orders that:

1) OSA shall provide full and conplete responses to
interrogatories nos. 7-14 and docunent requests nos.
28-38 within 21 days of this order;

2) OSA shall provide OBl with a privilege log, in
conpliance wwth D. Conn. L. Gv. R 9(d)(1), for al
docunents that it contends are subject to the attorney-
client privilege or the work-product doctrine within 21
days of this order

3) OSA shall sign its responses to OEl’s interrogatories

in conpliance with Rule 33(b)(2) within 21 days of this
or der;

® Wiile in some cases, OSA cited the requests’ allegedly
broad scope -- “anywhere in the world” -- as the reason for its
obj ection, the court concludes that this basis was not justified
given the breadth of the 1994 agreenent at issue in this case.
See Sections F and H, supra.
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4) CEl shall serve a copy of this Ruling and Order on OSA
forthwith; and

5) CEl shall serve and file by, February 21, 2001
affidavits which set forth with specificity the
expenses it incurred in preparing its notion to conpel.
OSA shall have 21 days fromthe date of service of
CEl's affidavits to file any opposition.

It is so ordered this day of February, 2001 at

Hartford, Connecti cut.

Alfred V. Covello, Chief U S. D.J.
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