UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

FRANK A. CARUSO
Plaintiff

v. . 3:00-CV-0924 (EBB)

S| EMENS BUSI NESS COVMMUNI CATI ONS,
| NC. |,
Def endant

REMANDED RULI NG ON MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

On April 25, 2002, this Court granted Defendant’'s Motion for
Summary Judgnent, holding that Plaintiff was not a disabl ed person
within the ADA or its state counterpart, CFEPA. Plaintiff appeal ed
to the Second Circuit Court of Appeals only that portion of this
Court’s Ruling which found that Plaintiff was not disabled under
CFEPA. On page 15 of this Court’s Ruling it held that "Plaintiff has
failed to denonstrate that his knee, back and ankle injuries were
chronic as of [the date of the adverse business decision]" and
"Plaintiff has presented no evidence that the injuries to his ankle,
knee, or back were ‘chronic’ injuries.” On page 16, however, this
Court next noted that "Plaintiff’'s contention that his back injury

was chroni c and pernmanent nmust also fail as a matter of | aw

(Enmphasi s added). On this sane page, the Court used the term



"permanent"” on three separate occasi ons, which the Court of Appeals
held was the incorrect standard for a disability under CFEPA.
Accordingly, it remanded that portion of the Court’s Ruling to
determ ne whether Plaintiff’s injuries were indeed chronic and,

therefore, he was disabl ed under CFEPA.

STATEMENT OF FACTS

The Court sets forth only those facts necessary to an
under st andi ng of the issues raised in, and decision rendered on, this
Remanded deci si on.

Si enens provides voice, data, and nobile comrunication
net wor ks, offering a wi de range of products as well as service and
support for the installation and mai ntenance of its products.
Plaintiff worked for Siemens, or its predecessor conmpany, from 1979
until his termnation in 1997.

Initially hired as a MAC (noves, adds, changes) technician,
Plaintiff was responsible for installing and wiring tel ephones and
addi ng hardware and equi pnent. He |ater becane a custoner engi neer
assigned to Sienens’ Connecticut branch. As such, he was responsible
for servicing and repairing conpany equi pnent at custoners’ sites.

On January 15, 1997, Caruso tripped over sone debris while
wor ki ng at a customer site and injured his ankle and knee. As a
result of this accident, Plaintiff filed for Workers’ Conpensation

benefits and m ssed approximately three weeks of work during the



peri od between January 22, 1997 and March 15, 1997.
Caruso further testified that, by March 15, 1997, he had
resumed his regular work schedule. He was able to performthe

functions of his job as a custoner engineer w thout any

accommodati on, which included driving over a total of 120 mles a day

to and from his assigned custonmer site, and was even worKking
considerable overtime. Plaintiff further testified that he was able
to carry on his usual daily activities of showering, walking,
driving, standing, lifting, and caring for his children and hinself.
He al so coached Little League.

At that tine, Plaintiff’s only restriction, per his physician,
Dr. Duffy, was to avoid stair clinbing.Y Regardless of this
restriction, Plaintiff continued to regularly
climb two flights of stairs at his custonmer site.

I n August, 1997, Sienens’ Workers’ Conpensation carrier
requested that Plaintiff take a functional capacity exam nation to
determ ne the extent of his physical restrictions, if any. During
t he exam which took place on Septenmber 10, 1997, Plaintiff injured
his back. He had no prior back problens.

Over the next few weeks, Plaintiff m ssed a few days of work

1/ Although Dr. Duffy indicated that Caruso needed knee surgery to repair a
torn nmeniscus, Plaintiff put off the surgery until February, 1998, el even
months after his injury, three nonths following the decision to ternmnate him
and two nonths following his actual term nation. He testified that he did so
to accommodat e the vacati on schedul es of his co-workers.
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here and there, but still managed to work consi derable overtine. In
order to determne if Plaintiff had any further restrictions due to
his back injury, on Septenmber 22, 1997, Sienens requested that
Plaintiff submt a nedical release from his physician.

On Cctober 1, 1997, Plaintiff submtted a disposition slip from
Dr. Duffy, clearing Plaintiff to return to work, but stating that he
should not lift nmore than seventy-five pounds, bend or squat
repetitively, or climb. Contrary to Plaintiff’s claimin his
Mermor andum of Law, Dr. Duffy placed no driving instructions upon him
Further, the disposition slip referred to Caruso’s back injury only
as a "sprain."

Plaintiff returned to work on Cctober 1, 1997. Throughout the
nmont h of October, Plaintiff consistently worked wi thout incident or
time off, and, as he testified, he worked in excess of fifteen hours
a day "[a]l nost every day". Plaintiff’s Depo. (10/9/01) at 58 L: 17-
21 - 59 L: 2-7. He needed no accommpdation to do his job. Id.

Plaintiff also claims in his Menorandum of Law that he suffered
froman unbilical hernia which was aggravated by the functional
capacity test and that his manager, M chael Cyr ("Cyr"), was aware of
this in Septenber. This claimis in contradistinction fromhis clear
deposition testinmony. There, he reported an acute flare-up of his
herni a probl em on Novenber 3, 1997. "Prior to this day onward [sic],

| don’t know, for maybe three, four weeks, | kept getting that



sensation in ny belly button |ike sonmebody poked their finger there,
soneone [sic] bothering ne off and on." Plaintiff’s Depo. at 62 L:
12-21. Plaintiff failed to testify that he had ever discussed his
unbilical hernia with his supervisor, Cyr, prior to Cyr’'s departure
from Sienmens in | ate Septenber, 1997. 1In fact, when asked if he had
requested help fromCyr in order to do his job, Plaintiff testified
"l asked himto keep the nedical departnment out of ny business at
this point." 1d. at 60: L 25 - 61: L 1-3.

Meanwhi l e, in early Septenmber, 1997, Garreth Hinsch ("H nsch"),
Plaintiff’s Service Branch Manager, was advised by corporate
headquarters that a reduction in force was necessary. Wthout being
told how many people would be affected, or from what job category,

Hi nsch was directed to go through the process of stack ranking the
enpl oyees in the Connecticut branch.

Wthin days, Hinsch met with all of the field managers in order
to explain the process. These field managers were ultimately in
charge of assessing their enployees. Each field nmanager was
instructed to rank his or her enployees in three specified areas:
criticality of enployee skills, current contribution/conpetencies,
and ability to learn and apply new skills.

The "critical skill" ranking was designed to neasure the degree
of "fit of each individual’ s background, training, and skills to the

future requirenents of the business.” The "current conpetency”



assessnment was designed to reflect the enployee’s then current skil

| evel, and was to be based on the individual’'s |ast performance
appraisal. Finally, the ability to learn new skills factor was
expected to neasure an enployee’'s flexibility and growth potenti al,
i.e., the enployee’s ability to learn and apply new skills, performa
variety of different tasks, and adapt to rapid change. Each enpl oyee
was to be assigned a rating on a scale fromzero to twelve in each
category for a total possible score of thirty-six.

As Caruso’s field manager in Septenber, 1997, Cyr was charged
with the task of evaluating Plaintiff, as well as thirteen other
custoner engineers, in the three designated categories. Cyr followed
the directions in the Sienens Rebal anci ng Program docunentati on and
produced a docunent, follow ng his performance of each rating of his
supervi sees, entitled "Process of ldentification Enployees Matrix."
Cyr Affidavit, 11/13/01 at 1 5. He conpleted the reviews on October
2, 1997. Cyr was famliar with these reviews, having performed them
for earlier reductions in force, when he also followed the above-
referenced corporate instructions and concomtant docunents. |d. at
1 6.

Cyr used a Role Profile for the Custoner Engi neer position to
guide himin assessing the criticality of Enployee Skills of the
custoner engi neers he was reviewing. He used a docunent entitled

"Attributes for Success" is assessing the Ability to Learn and Apply



New Skills. For the Current Conpetencies/ Contribution factor, he
referred, as mandated, to the enpl oyees | ast performance revi ew and
applied the nunerical rating as a result of these docunents. 1d. at
117 10-12.

Wth respect to Plaintiff, Cyr based his assessnment of his
growth and flexibility on Cyr’s personal experience with Caruso in
their nost recent assignnment. Cyr found himto have problens
accepting changes in the direction of the business in that he
frequently made negative comments about such changes and persisted in
doing things in ways that had been discontinued. 1In this category he
assigned Caruso a 3, which is next to the |owest rating possible.
Caruso was ranked 6, the third | owest category, in both Criticality
of Skills and Conpetency of Performance. Cyr wote, "noderate
technical ability; does not deal well with ambiguity; little self

notivation." Receiving a total score of just 15, Caruso was ranked
second fromthe bottom of the fourteen individuals rated by Cyr. Cyr
Affidavit, Exhibit B.

Commenting that Caruso had only noderate technical ability, did

not deal well with ambiguity, and had little self-notivation, Cyr

gave Caruso a rating of six in both criticality of skills and current

2 Plaintiff's last three performance reviews received an "M rating,
whi ch sinply nmeans that he "neets expectations.” The majority of the other
custoner enpl oyees received a rating of "C', which nmeans "consistently exceeds
expectations."



conpetencies, and a rating of three in gromh and flexibility.3/
Receiving a total of fifteen points, Caruso was ranked second to | ast
out of the fourteen custoner engineers reporting to Cyr.

Because Cyr was scheduled to |l eave the enploy of Sienens in
early October, Hinsch directed himto nmeet with Human Resources to go
over his performance ratings, which Cyr did on October 2, 1997. Cyr
specifically discussed his low rating of Caruso. Shortly
t hereafter, Hinsch conducted a neeting with the remaining field
managers to go over the ranking sheets. The purpose of this neeting
was to serve as a check against the scores assigned by each
particular field nmanager. During the neeting, the field managers
di scussed the ratings that had been given to each enpl oyee. Field
managers who had significant experience with enpl oyees who were not
working in their specific groups were given an opportunity to voice
t heir opinion about the assigned scores. Wiile the neeting |asted

for several hours, no scores were changed.

3 Wth respect to the critical skills rating, Cyr observed that
Si emens’ busi ness was changi ng from excl usively voi ce technol ogy to conbi ned
voi ce and data technol ogy, and he believed Plaintiff’s experience and training
were suited only for voice products and systens. Plaintiff admtted in his
deposition that he did not keep up on training with newer technol ogy. Wile
Plaintiff’s resune shows that he had conpl eted seven training progranms during
the period from 1981 through 1998, during the nine-year period from 1989
through the date of Cyr’s assessnent in Septenber, 1997, Plaintiff had
conpleted just one training session. In that tinme period, Plaintiff’s field
managers had tried to schedule himfor training on new products, but Caruso
refused to attend. One of the field managers, Gary Bunce ("Bunce"), had
actual ly schedul ed Caruso for training on the new systens on two separate
occasi ons, but Caruso cancelled out of them

8



Al t hough he still did not know how many enpl oyees he had to
separate, in preparation for a neeting at corporate headquarters,

Hi nsch made a list of the | owest ranking enpl oyees in the Connecti cut
branch by job category. On account of a conbination of his ranking
score and seniority date, Caruso was ranked as the fourth | owest
customer engi neer out of fourteen custoner engineers.

Hi nsch was told that he had to lay off four Connecticut branch
enpl oyees. He decided on October 26, 1997, that, based upon the
nunmber of enployees in each job category in relation to the needs of
t he Conpany, the | owest four ranked custoner engineers would be laid
off. This group included Plaintiff. It was determ ned that the |ay
of f of these individuals would take place on Novenmber 21, 1997.

After three to four weeks of mnute synptons (which never kept
Plaintiff fromcomng to work or working excessive overtinme),
Plaintiff suffered a flare-up of an unbilical hernia on Novenber 3,
1997, and on Novenber 4, 1997, Plaintiff had energency surgery for
t he hernia. Human Resources directed Bunce, Plaintiff’s new
supervisor, that it would be inconsiderate to tell Plaintiff of his
lay off while he was on nedical |eave. Accordingly, when Plaintiff
was cl eared for work on Friday, Decenmber 12 and returned to work on
Decenber 15, he was asked to report to Bunce on that day, at which
time he was advised of his lay off. Wth Hi nsch’s assistance, Bunce

expl ai ned the reduction in force procedures which had been used and



the reason for Plaintiff’s sel ection.
Since his separation from Sienens, Plaintiff has regai ned
enpl oynment in his field, i.e. teleconmmunications, and continues to

work in this field up to the present tine.

LEGAL ANALYSI S

| . The Standard of Revi ew

In a notion for summary judgnent the burden is on the noving
party to establish that there are no genuine issues of material fact
in dispute and that it is entitled to judgnent as a matter of | aw.

Fed. R Civ. P. 56(c). See also Anderson v. Liberty Lobby, 477 U. S.

242, 256 (1986)(plaintiff nmust present affirmative evidence in order
to defeat a properly supported notion for summary judgment).

Al t hough the noving party has the initial burden of establishing that
no factual issues exist, "[o]nce that burden is met, the opposing
party must set forth specific facts denonstrating that there is a

genui ne issue for trial." Sylvestre v. United States, 771 F. Supp.

515, 516 (D. Conn. 1990).

| f the nonnoving party has failed to nake a sufficient show ng
on an essential elenment of his case with respect to which he has the
burden of proof at trial, then sumary judgnment is appropriate.

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). "In such a

situation, there can be ‘no genuine issue as to any material fact,’

since a conplete failure of proof concerning an essential elenment of

10



t he nonnmovi ng party’s case necessarily renders all other facts

immterial." 1d. at 322-23. Accord, Goenaga v. March of Dines

Birth Defects Foundation, 51 F.3d 14, 18 (2d. Cir. 1995)(novant’s

burden satisfied by showing if it can point to an absence of evidence
to support an essential element of nonnoving party’'s claim. In this
regard, nmere assertions and conclusions of the party opposing summary

j udgnment are not enough to defend a well -pl eaded notion. Lanontagne

v. E.I. DuPont de Nenmpurs & Co., 834 F.Supp 576, 580 (D.Conn. 1993),

aff'd 41 F.3d 846 (2d Cir. 1994).

The court is mandated to "resolve all anbiguities and draw al

inferences in favor of the nonnoving party. . . ." Aldrich v.

Randol ph Cent. Sch. Dist., 963 F.2d. 520, 523 (2d Cir.), cert.

deni ed, 506 U.S. 965 (1992). "Only when reasonable m nds coul d not

differ as to the inport of the evidence is sunmary judgnment proper."

Bryant v. Maffucci, 923 F.2d 979, 982 (2d Cir.), cert. denied, 502

U.S. 849 (1991). If the nonnoving party submts evidence which is
"merely colorable”, or is not "significantly probative," summary

j udgment may be granted. Anderson, 477 U.S. at 249-52 (scintilla of
evidence in support of plaintiff’'s position insufficient; there nust
be evidence fromwhich a jury could reasonably find in his favor).

See al so, Reeves v. Sanderson Plunbing Products, Inc., 120 S.Ct. 2097

(2000) .

The Second Circuit has held that summary judgnment is

11



appropriate in certain discrim nation cases, regardl ess that such
cases may involve state of mnd or intent. "The summary judgnment
rule woul d be rendered sterile, however, if the nmere incantation of
intent or state of mnd would operate as a talisman to defeat an

ot herwi se valid nmotion. |Indeed, the salutary purposes of summary

j udgnment -- avoiding protracted, expensive and harassing trials --
apply no less to discrinnation cases than to comrercial or other

areas of litigation."™ Meiri v. Dacon, 759 F.2d 989, 998 (2d Cir.

1985).

"[T] he mere existence of sone alleged factual dispute between
the parties will not defeat an otherw se properly supported notion
for summary judgment; the requirenment is that there be no genuine
issue of material fact. As to materiality, the substantive |aw wl
identify which facts are material. Only disputes over facts that
m ght affect the outcone of the suit under the governing |law w |
properly preclude the entry of summary judgnent. Factual disputes
that are irrelevant or unnecessary will not be counted.” Anderson

477 U.S. at 247-48 (enphasis in original).

1. The Standard As Applied to Disability Under CFEPA

CFEPA Section 46a-60(a)(1) provides that it is discrimnatory
for "an enployer . . . to discharge from enploynent any individua
because of the individual’s . . . physical disability .

"Physically disabled" is, in turn, defined under Section 46a-51(15)

12



as "any individual who has a chronic physical handicap, infirmty or
i mpai rment, whether congenital or resulting frombodily injury,
organi c processes or changes or fromillnesses, including, but not
limted to, epilepsy, deafness or hearing inpairnment, or reliance on
a wheelchair or other renedial device.” No section of CFEPA defines
the term "chronic", nor does the legislative history. "Wen |eft
undefined, the words of a statute are to be given their commonly
approved nmeaning unless a contrary intent is clearly expressed.”

Carothers v. Capozzielo, 215 Conn. 82, 129 (1990).

Accordingly, courts have turned to commonly approved resource
materials to define the term"chronic.". Black’ s Law Dictionary
defines the termto mean "of |ong duration or characterized by slowy
progressive synptons; deepseated or obstinate, or threatening a |ong
conti nuance, disguised fromacute.” Black’ s Law Dictionary at 241-42
(6" ed. 1990). Several courts have adopted this definition in

anal yzing clains under the Act. See, e.g., Shaw v. Greenw ch

Anest hesi ol ogy Assoc., 137 F. Supp. 48, 65 (D.Conn. 2001); Gl man

Bros. v. Connecticut Conm ssion on Hunan Ri ghts and Opportunities,

1997 WL 275578 at * 5 (Conn. Super. May 13, 1997). See also The
Anerican Heritage Dictionary of the English Language (1976) at 240
(chronic defined as of long duration); Roget’s Thesaurus (4" ed.
1977)(chronic is long | asting; persistent; of |long duration; |ong
term.

13



As Defendant correctly states, "[t]he determ nation of whether
a person is [disabled] should be made at the tinme of the
di scrim natory action, and should not be based on the possibility
that the enployee or applicant will become incapacitated and

unqualified in the future.” Wrthington v. City of New Haven, 1999

WL 95827 at * 9 (D.Conn. Oct.5, 1999), quoting Castellano v. City of

New York, 142 F.3d 58, 67 (2d Cir. 1998). The Plaintiff does not
di sagree with this authority. See Plaintiff’s Menorandum of Law In
Opposition to the Defendant’s Suppl enental Menorandum of Law
Regarding its Motion for Summary Judgnent (October 3, 2003) at 3.
Resultingly, Plaintiff nust denonstrate that he suffered froma
chroni ¢ physical handicap, infirmty, or inpairment at the tinme of
his selection for |ay-off, October 2, 1997. This he cannot do.
Plaintiff conpletely m sconstrues the underpinnings of the mandates
of CFEPA when he contends that "[i]f the conditions last for a
significant period of tinme, even after the term nation, the fact that
they had not fully devel oped at the time of term nation does not nean

they were not chronic at the tine." (enphasis in original).
Initially, the actual time of termnation is not the relevant date
pursuant to the authority cited above, with which Plaintiff

acknow edged his agreenent. |In this case, Cyr’s analysis of

Plaintiff’s performance, which analysis led to his terni nation, was

reported to personnel on Cctober 2, 1997. That is the relevant date

14



for the determ nation of his disability, if any. Castellano, 142

F.3d at 67, Worthington, 1999 W. 95827 at * 9.

Secondly, such an untenabl e proposition would | eave enpl oyers
open for future claims of already-term nated enployees ad infinitem
This is in conplete contradistinction to the precise | anguage of

CFEPA which states that an enployer may not di scharge an enpl oyee

because of such enployee’s physical inpairment. At all tinmes, this
Court is cognizant of the Supreme Court’s adnonition that "[s]tatutes
should be interpreted to avoid . . . unreasonable results whenever

possi ble.” Anmerican Tobacco Co. v. Patterson, 456 U. S. 63, 71

(1982); see also Dougherty v. Carver Federal Savings Bank, 112 F.3d

613, 624 (2d Cir. 1997). Plaintiff’s contention would |lead to such an
unreasonabl e result under CFEPA.

At the end of the day, Plaintiff had experienced a few recent
injuries, placing sone mnor restrictions on his activities.% In
fact, although his physician advised himearly 1997 that he had a
torn meniscus in his knee, which required surgery, Plaintiff put off
the surgery until February, 1998 - - eleven nonths fromthe date of
his accident, four nonths following the | ow ratings which, in on

Oct ober 2,1997, determ ned that he was to be term nated, and two

4 oOnce he returned full tine to work three weeks after he injured his
ankl e and knee, Plaintiff did not even conply with his physician’s restriction
to avoid stair clinbing. Instead, Plaintiff regularly clinbed two stories to
work on his job assignnent.

15



nont hs after his actual term nation.

As for Caruso’'s back injury suffered during his functional
capacity exam nation on Septenber 10, 1997, his physician descri bed
it as merely "a sprain". Mssing a few days here and there,
Plaintiff continued to work significant overtime for the next few
weeks. Currently, he asks this Court to find that his back injury,
suf fered on Septenber 10, was a "chronic inpairnment” at the rel evant
date of October 2, 1997, a nere twenty-three days later. The Court
declines the invitation. It is not possible that a twenty-three-day
old injury, when Plaintiff had no prior back injuries, becane a
chronic disability in this mnute anount of tinme. At this early
date, even Plaintiff himself could not know that his back sprain, as
characteri zed by his physician, m ght possibly continue for an
extended tine. Most inportantly, in his expert report, Plaintiff’'s
own nmedi cal expert admits that, as |ate as Decenber 15, 1997, he had
no opinion regardi ng whether or not Plaintiff’'s knee and back injury
were chronic. See Exhibit T to Defendant’s Mtion for Summary
Judgnent (Nov. 14, 2001). Accordingly, the Court holds that
Plaintiff’s back sprain was not a chronic physical disability or
i npai rnment at the time of the adverse enpl oynment deci sion.

The Court also holds that Plaintiff’'s unbilical hernia was not a
chronic, disabling inpairnent at the time the decision to term nate

Plaintiff was made on October 2, 1997. As noted above, Plaintiff had

16



de m ninmus synptons as to his hernia for three to four weeks prior to
its’ significant flare-up on Novenmber 3, 1997, requiring surgery on
Novenber 4, 1997. Plaintiff’s Menorandum of Law and exhibits thereto
are devoid of any credible evidence that any supervisor, including
Cyr, knew that Plaintiff was feeling |like "soneone was poking his
belly button.”

I n his Menorandum of Law, Plaintiff consistently advises the
Court as to his physical status after his actual term nation on
Decenber 15, 1997. "The surgery [on his knee, in February, 1998] may
have repaired the torn cartilage, but not fully or conpletely. To
this day, M. Caruso has a permanent partial inpairment of his knee
of 7% related to the injury.” Plaintiff fails to state that such

per manency rating was not issued until April 1, 2001.

The same is true as to the argunent nade with regard to his back
injury. He postulates, "[f]urther, although the effects of the back
were present for only a few weeks prior to the term nati on deci sion,
they | asted for years afterward."5 Again, Plaintiff was not given a
per manency rating until April 1, 2001. Finally, as to his
hernia, Plaintiff’s affidavit as to Cyr’'s knowl edge of his belly
button difficulties is once again in contradistinction to his

deposition testinony. Firstly, Plaintiff testified that, for three or

5 1t nust be noted that the nedical records attached to Plaintiff’s
Menmor andum of Law show consi derabl e i nprovenent in Plaintiff’s back condition

by October 20, 1997. See Exhibit 2.
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four weeks prior to his flare-up and operation, he felt |ike sonmeone
was poking himin the belly button. By three to four weeks prior to
Novenmber 3, 1997, Cyr had already |eft the enploy of Sienens. Thus,
it is not possible for Plaintiff to have discussed this issue with
him Secondly, when asked if he had said anything to Cyr about any
medi cal problens, he testified that the only thing he said to Cyr
was, "[k]eep the nedical departnment out of ny business at this
point." Plaintiff’'s Depo. at 60: L 25 - 61: L 1-3. Further, all of
the nmedical reports submtted to Sienens’ nedical departnment from
Plaintiff’s physician are silent nakes no reference to this
condition. See Defendant’s Menorandum of Law, Exhibits Q R It is
beyond peradventure that Plaintiff cannot establish a prim facie

case of disability discrimnation based on the existence of a
condition unknown to Sienens at the tinme of Plaintiff’'s selection for

| ay-off. See Hedberg v. Indiana Bell Tel. Co., lnc., 47 F.3d 928,

932 (7th Cir. 1995)(holding that "sinple logic" indicates that an
enpl oyer cannot discrim nate agai nst an enpl oyee because of a
disability unless the enployer is aware of that disability).

As not ed above, CFEPA only prevents discharge based on chronic
physi cal disability. Hence, for purposes of CFEPA anal ysis,
Plaintiff's nmedical condition - - as to his knee, back and hernia - -
nmont hs and years following his termnation is legally irrelevant.

See, e.g., Cash v. Smth, 231 F.3d 1301, 1306 n.5 (11th Cir
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2000) (noting that plaintiff’s hospitalizations several nonths after
t he adverse enpl oynment deci sion could not be considered in
det erm ni ng whet her she was di sabl ed).

In summary, Plaintiff has failed to neet his prima facie burden
t hat he was a disabled individual, with a chronic nedica
condition, at the time of his discharge. See Conn.Gen.Stat. § 46a-
51(15). Defendant’s Mtion for Summary Judgnment nust, accordingly,
be granted. 8/

CONCLUSI ON

Since Plaintiff has failed to make a sufficient showi ng on an
essential elenent of his case with respect to which he has the burden
of proof at trial, then summary judgnent is appropriate. Celotex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). "In such a situation,

® Inasnuch as the parties have briefed the issue of pretextual
term nation, the Court will address it short form Plaintiff asserts that he
"can prove that his disabilities substantially contributed to the |ow rating
Cyr gave himon the skills analysis and that therefore the reasons Sienens
gave for his term nation were pretextual." |If Plaintiff has this proof, which
he contends he does, it nust be substantively supported in credible form
Plaintiff has presented conclusory allegations and specul ati on and has
m sconstrued the reports of Siemens’ nedical departnment. It is too late in
the day for Plaintiff to claimthat "he can" show pretext. The tine to do so
was in opposition to Defendants’ Mdtion. Plaintiff also contends that the
timng of his selection for |ayoff raises an inference of discrinmnation. His
argunent fails. Plaintiff was ternm nated due to his | ow scores deternined by
a neticulous analysis of all of the custoner engineers in connection with a
previ ously schedul ed reduction in force. "It is well established that a
reduction in work force is a legitimate, non-discrimnatory reason for
term nating an enployee." Cronin v. Aetna Life Ins. Co., 46 F.3d 196, 201 (2d
Cir. 1995). See also Tarshis v. The Reise Organization, 211 F.3d 30, 36 (2d
Cir. 2000) (econonic reasons for reduction in force that results in an
elimnation of jobs legitimte, non-discrimnatory reason for dism ssing an
enpl oyee); Parchinski v. Qutlet Co., 673 F.2d 34 (2d Cir. 1982), cert. den’d,
459 U.S. 1103 (1983)(same).

19



there can be ‘no genuine issue as to any material fact,’ since a
conplete failure of proof concerning an essential element of the
nonnmovi ng party’s case necessarily renders all other facts
inmmaterial." 1d. at 322-23. Resultingly, on remand, Defendant’s
Motion for Summary Judgnment [Doc. No. 23] is hereby

GRANTED. The Clerk is directed to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE

Dat ed at New Haven, Connecticut this __ day of February, 2004.
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