UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

P.S.,
Plaintiff,
: CIVIL ACTION NO.
V. X 3:01cv1757 (SRU)
THE BROOKFIELD BOARD OF
EDUCATION,
Defendant.

MEMORANDUM OF DECISION

P.S.! seeks review of an administrative Hearing Officer’ s determination that the
Individuals with Disabilities Education Act (“IDEA”) did not require the Brookfield Board of
Education (“the Board”) to reimburse P.S. for the cost of his private education. The Board
argues that the Hearing Officer’ s decision was correct because, when P.S.’ s parents unjustifiably
refused to allow the Board’ s psychologist to evaluate P.S., they lost any right to reimbursement.
P.S. responds that his parents forfeited no reimbursement rights because their refusal to make
him available for an evaluation was justified. The Board is correct, as| explain below, and
summary judgment will enter initsfavor.

l. The I DEA and Connecticut’s I mplementation

The IDEA provides federal remuneration for state education of disabled children,
provided the responsible state has established a program that complies with federal law and
regulaion. Among other things, a state receiving federal assistance must adhere to certain

federal standardsin evaluating potentially disabled students, see 20 U.S.C. 88 1412(a)(7), 1414;

! When this case began, P.S. was aminor and the case was brought on his behalf by his
parent. P.S. has since reached majority and now prosecutes the case under his own name.
Because the case concerns the events of P.S.’s childhood, it remains, at his request, captioned
anonymously.



34 C.F.R. 88 300.530-536, and must set up various procedural mechanisms through which
parents or education planners may raise problems that arise in the child-placement process, see
20 U.S.C. § 1415; C.F.R 88 300.500-529. An important component of the required procedural
safeguards is the availability of an opportunity for parents to present complaints at an impartial
hearing — often called a“Due Process Hearing.” 20 U.S.C. § 1415(b)(6).

Connecticut participatesin the IDEA. Itsfederally compliant evaluation processis set
forth at Connecticut Agencies Regulations 8§ 10-76d-9. The process for initiating and conducting
aDue Process Hearing is set forth at Connecticut Agencies Regulations 88 10-76h-1 to 10-76h-
18.

The IDEA requires the local educationa agency, when conducting an initial evaluation of
apossibly disabled student, to “use a variety of assessment tools and strategies to gather relevant
functiona and developmental information, including information provided by the parent . . . .”
20 U.S.C. § 1414(b)(2)(A); 34 C.F.R. 8 300.532(b). It may “not use any single procedure as the
sole criterion for determining whether achild is a child with adisability or determining an
appropriate educational program for thechild....” 20U.S.C. 8§ 1414(b)(2)(A); 34 C.F.R. 8§
300.532(f).

Connecticut complies with these mandates, requiring that: “Each child who has been
referred and who may require special education and related services shall be evaluated . . . . The
evaluation study shall include reports concerning the child's educational progress, structured
observation, and such psychological, medical, developmental and social evauations as may be
appropriate . . . . More than one evaluation procedure, instrument, or technique shall be used as

the basisfor placement.” Conn. Agencies Regs. 8 10-76d-9. The entity that evd uates each child
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isaspecialy formed group, known as a Planning and Placement Team (“PPT”), ordinarily
comprising, among others, school specialists and the child’s parents. Conn. Agencies Regs. 8
10-76d-10.

Assuming a child is found to be disabled within the meaning of the IDEA, the PPT must
arrive at an Individualized Education Program (“1EP”) for that child. Connecticut requires tha a
child’ s IEP be implemented as soon as possible after the PPT has met to devel op the program,
but, in the case of referral made during the school year, no later then 45 days from the time of
referral or notice (or 60 days if the child isto be privately placed or placed out-of-district). Conn.
Agencies Regs. 8 10-76d-13. Thistime period is*exclusive of the time required to obtain
parental consent.” Id.

In accordance with federal law, Connecticut allows a parent to request a hearing
regarding the “identification, evaluation, or educational placement of achild or the provision of a
free appropriate public education to the child.” Conn. Agencies Regs. § 10-76h-3(a). “No issue
may be raised at a hearing unless it was raised at a planning and placement team meeting for the
child.” Conn. Agencies Regs. 8§ 10-76h-3(g).

Parents who have exhausted the relevant state administrative proceedings may bring suit
in federal court. The district court does not, ordinarily, conduct atrial of the case. Instead, the
parties file the administrative record, along with supplemental evidence, if desired, and the case
is decided by the court on the preponderance of the evidence in that record. 20 U.S.C. §
1415(1)(2)(B); M.S. v. Board of Educ. of the City Sch. Dist. of the City of Yonkers, 231 F.3d 96,
102 (2d Cir. 2000).

The procedural mechani sm by which the court ordinarily decidesthe caseisthrough
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cross-motions for summary judgment. Despite the use of the summary judgment mechanism, the
processis effectively an appeal of an administrative decision. The court does not attempt to
determine whether there are disputed issues of material fact, but rather bases its decision on the
preponderance of evidencein therecord. See A.S v. Norwalk Bd. of Educ., 183 F. Supp. 2d 534,
539 (D. Conn. 2002).

In reviewing the administrative body’ s decison, a court must take specid care not “to
substitute [its] own notions of sound educational policy for those of the school authorities which
[it] reviews.” Board of Educ. v. Rowley, 458 U.S. 176, 206 (1982). The court must, instead,
give “due weight” to the administrative proceedings, mindful that the judiciary generally lacks
the specialized knowledge and experience necessary to resolve persistent and difficult questions
of educational policy. 1d. Deference need not, however, be given to conclusions of law reached
in the prior proceeding. Muller v. Committee on Special Ed. of Eagt Islip, 145 F.3d 95, 102 (2d
Cir. 1998); A.S. v. Norwalk, 183 F. Supp. 2d at 539.

1. Statement of Facts

A. Background

The relevant facts of the case, as they are set forth in the administrative record, are as
follows. Almost no facts are in dispute.

In November 1998, during P.S.’s sophomore year at Immaculate High School, a private
school in Danbury, Connecticut, P.S. began having difficulty functioning. His neurologist
diagnosed him as having petit mal epilepsy and recommended homebound instruction. On
December 8, 1998, P.S.’s parents enrolled him in the Brookfield Public Schools and requested a

private instructor. The Brookfield Board of Education assented and assigned Beth Nanna as
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P.S.’sinstructor.

Before Nanna could begin instruction, P.S. experienced a* psychotic break” and was
admitted to Y ale Psychiatric Institute in a catatonic state. He was diagnosed by psychiatrists at
Y ale Psychiatric I nstitute as having schizophreniform disorder and was held for three weeks of
observation and tests. Upon his discharge and on the recommendation of his doctors, P.S.
entered into a daytime treatment program at the Danbury Center for Child and Adolescent
Treatment Services (“CCATS”). Around the same time, P.S. began receiving homebound
tutoring from Nanna, which met with some success.

On January 27, 1999, the Board notified the parents that a Planning and Placement Team
meeting would be held on February 10, 1999 in order to begin to determine whether P.S. should
be identified as a special education student and, if so identified, what placement would be
appropriate. Among others, P.S."s mother and Christopher Sorenson, P.S.’ s doctor from
CCATS, attended the meeting. The PPT determined that P.S. needed to have his medical
condition and educational needs evaluated. P.S.’s mother and Sorenson requested that P.S. be
placed in the ACCESS educational program run by Danbury Hospital. The PPT, however,
determined that, until the evaluations were complete, P.S. should continue with homebound
instruction. Before the conclusion of the meeting, P.S.”s mother signed a consent form agreeing
that P.S. could be evaluated by L. Pernice, a psychologist.

It is disputed whether, at the PPT meeting, P.S.”s mother provided the PPT with a copy of
P.S.’s discharge summary from Y ae Psychiatric Institute. The PPT was, however, informed that
P.S. had been diagnosed by the Y ale Psychiatric Institute as suffering from schizophreniform

disorder.



The day after the PPT meeting, P.S.’s parents, through counsd, revoked consent for P.S.
to be evduated by Pernice and requested a due process hearing. The grounds for the request
were: (a) failureto timely evaluate, (b) denial of an appropriate program, and (c) denia of
appropriate placement. That same day, P.S.’s parents informed Nanna that her services were no
longer required because P.S. was to be placed in the ACCESS program. Shortly thereafter, P.S.’s
parents placed him at ACCESS.

P.S. did well at ACCESS. In the 1999-2000 academic year — P.S.’sjunior year — he
began to transition back to Immaculate High School, and, by the time he graduated, he wasfully
mainstreamed at Immacul ate High School.

B. Procedural History

P.S.’ s parents requested a due process hearing immediately after the PPT met for the first
time, before P.S. had been “identified” or an IEP formulated. Attorney Justin Rosado was
assigned as Hearing Officer. On March 4, 1999, the Board made a motion asking the Hearing
Officer to order P.S.’s parents to alow P.S. to be psychologically evaluated. The motion was
granted on April 21, 1999. P.S’'s parents did not comply. The first day of the due process
hearing was held on September 1, 1999. In November 1999, the Board moved to dismiss on the
ground that P.S.’ s parents had not complied with the Hearing Officer’ s order to submit P.S. for
evauation. The hearing continued over the days of December 2, 3 and 6, 1999, and March 8 and
9, 2000. On the latter two days, the Hearing Officer reiterated that P.S.’ s parents must allow him
to be evduated. They did not comply.

Over ayear later, on May 16, 2001, the Hearing Officer heard legal argument on the

Board' s motion to dismiss and orally granted it. On July 30, 2001, he issued written findings of
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fact and conclusions of law.
The Hearing Officer dismissed P.S.’s claim, concluding that:
The Board was within the time limits to evaluate the student. The IEP

process was stymied by the parents’ withdrawal of their permission to
evauate the student, one day after permission had been given.

* % %

Parents who, because of their failure to cooperate, do not allow a school

district areasonable opportunity to evaluate their disabled child, forfeit their

claim for reimbursement for a unilateral private placement.
In reaching this conclusion, the Hearing Officer determined that there was no evidence that
examination by the Board’ s psychologist would have harmed P.S. and, under those
circumstances, the parents were required to allow the Board to evaluate P.S.
1. Standard of Review

The parties have filed the administrative record with the court. At the time the case

began, neither side sought discovery (Briefing Schedule; doc. # 12) or asked to supplement the
administrative record. Ordinarily, under these circumstances | would — as discussed above —
determine on the basis of the administrative record whether the preponderance of the evidence
shows compliance with the IDEA. There are, however, two peculiaritiesin this case' s history
that confuse things. First, the Hearing Officer technically granted a Motion to Dismiss, likening

what he was doing to granting a Rule 12(b)(6) motion.? Accordingly, there might be reason to

think that I am only to review his decision the way an appellate court would review adistrict

2 The Hearing Officer’ s reference to the Federal Rules of Civil Procedureis confusing,
but immaterial. The Connecticut Regulations provide that a Hearing Officer may dismiss a
hearing for failure to state a claim on which relief can be granted. Conn. Agencies Regs. § 10-
76h-18(a)(5).
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court’s grant of amotion to dismiss, i.e., for legal error assuming the truth of all facts the plaintiff
alleged. Second, only the Board has moved for summary judgment, afact that might indicate
P.S.’sintention to supplement the record.

With respect to the first issue, though the Hearing Officer did cite to Rule 12(b)(6), what
he actually did gppears nothing like atypical ruling on a motion to dismiss. The Hearing Officer
heard all of P.S.’s evidence over four days and then issued a ruling containing both findings of
fact and conclusions of law. Moreover, the Hearing Officer noted that

[f]ull opportunity to adduce evidence, examine and cross-examine witnesses
and make argument was give [sic] to dl parties. The hearing officer had full
opportunity to examine and interrogate all parties relative to all matters
including witnesses, reports, program examination, test results and all other
materials presented.
It appears the Hearing Officer, despite the label used, actudly made a ruling, not of failure to
state aclaim, but of insufficient evidence, i.e., aruling more akin to one under Rule 50° than
under Rule 12(b)(6).

With respect to the second issue, the parties clarified at oral argument that, even though
only one side filed a motion for summary judgment, both sides anticipate that | will conduct a
typical review of an IDEA record and base my decision on the preponderance of the evidence
before me.

In sum, because, regardless of the label used, the Hearing Officer did hear evidence and

reach the merits of the case; because the administrative record on which he based his decision is

before me; and because the parties agree that this case is to follow the typical procedurein an

% Rule 50 also has an analogue in the relevant Connecticut regulations. A Hearing Officer
may dismiss a hearing for failure of any party “to sustain its burden after presentation of
evidence.” Conn. Agencies Regs. 8§ 10-76h-18(a)(6).
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IDEA case, | see no reason to deviate from the standard of review set forth in this circuit’s IDEA
cases. Accordingly, because neither side has chosen to supplement the record, | base my ruling
on the preponderance of the evidence presented at the administrative hearing, giving appropriate
deference to the Hearing Officer’ s determinations.
V.  Discussion

P.S. seeks reimbursement for the cost of his unilateral placement in private school. He
argues that (1) the Board failed to provide him with apublic placement, thereby denying him his
right to a free appropriate public education, and (2) his parents’ private placement was
appropriate. The Board responds that the parents were unjustified in withholding consent to an
evaluation and consequently forfeited their right to reimbursement. | agree.

A. Law Governing Right to Reimbursement

Parents dissatisfied with a school board’ s proposed placement of their child may, at their
own risk, unilaterally place their childin a private school.* Such action is at their own risk in the
sense that they are “entitled to reimbursement only if afederal court concludes both that the
public placement violated IDEA and that the private school placement was proper under the
Act.” Florence County School District v. Carter, 510 U.S. 7, 15 (1993) (emphasisin original).
This rule was made clear in the 1997 amendmentsto the IDEA, see20 U.S.C. §

1412(a)(10)(C)(ii), which allows a hearing officer or court to order reimbursement for unilateral

“ Both the IDEA and Connecticut’ s implementation require that, during the pendency of
administrative or judicial proceedings, the child remain in his current placement, or —if currently
in private school — be enrolled in public school. 20 U.S.C. § 1415(j); 34 C.F.R. § 300.514;
Conn. Agencies Regs. 8 10-76h-17. Thisrule only prevents school administrators, and not
parents, from altering a child’'s placement during a pending administrative proceeding.
Burlington v. Department of Ed. of Massachusetts, 471 U.S. 359, 373 (1985).
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placement.

The IDEA aso sets out specific reasons why reimbursement may be reduced or denied,
including “if, prior to the parents removal of the child from the public school, the public agency
informed the parents, through the notice requirements described in section 1415(b)(7) of this
title, of itsintent to evaluate the child (including a statement of the purpose of the evaluation that
was appropriate and reasonable), but the parents did not make the child available for such
evaluation.” 20 U.S.C. § 1412(a)(20)(C)(iii)(II).

B. Failureto Make P.S. Available For Evaluation

Thereis no dispute in this case that the Board properly notified P.S.’ s parents of its desire
to evaluae him. (Plantiff’sMemorandum of Law at 17). P.S. contends that his parents could
not have forfeited their right to reembursement by refusing to consent to an evaluation because
the Board had no right® to conduct the refused evauation in the first place. Specifically, P.S.
argues that his parents were justified in withholding consent to the Board' s psychological
evaluation because (a) the Board had no right to conduct a psychological evaduation prior to
identifying P.S., (b) the Board’ s psychologist was not qualified, and (c) the proposed evaluation

risked harming P.S.

® P.S. also spends agood deal of timein his brief explaining why the Board had no need
to examine him. That is beside the point. The only question is whether the Board was entitled to
examine him, and it was. “[A] school system may insist on evaluation by qualified professonals
who are satisfactory to the school officials.” Duboisv. Connecticut Sate Bd. of Educ., 727 F.2d
44, 49 (2d Cir. 1984). That P.S.’s parents may have believed the tests unnecessary is not
germane. The Board was entitled to have its professional examine P.S. Of courseg, if the results
of that examination led to an improper IEP, that could have been chalenged, but there is simply
no authority to support the proposition that a parent’ s disagreement about the need for a
particular test justifies refusing consent.
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1. Evaluation Prior to Identification

P.S. argues that the Board was required to identify him —which he claims it could have
done solely on the basis of hisY ale discharge form — before it was permitted to conduct
evaluations that were relevant to formulating an | EP, such as the proposed psychol ogical
evaluation.

There are anumber of problems with thisargument. First, thereis no indication in any of
the statutes that aPPT is required to identify a child before conducting evaluations that may aid
in formulation of the IEP. Second, the Y ae discharge alone — even assuming the disputed fact
that it was given to the PPT — could not have formed the basis for an identification. ThelDEA is
clear that “the local educational agency shall —. . . not use any single procedure as the sole
criterion for determining whether achild isachild with adisability.” 20 U.S.C § 1414(b)(2)(B);
see also Conn. Agencies Regs. 8§ 10-76d-9(b)(2). Third, psychological evduation isrelevant to
identification. “Each board of education shall ensurethat a complete evaluation study is
conducted for each child referred who may require special education . . . . The evaluation study
shall include reports concerning the child’s educational progress. . . and such psychological,
medical, developmental, and social evaluations as may be appropriate.” Conn. Agencies Regs. §
10-76d-9(a) (emphasis added).

2. Qualification of Board' s Psychologist
There is no evidence supporting P.S.’ s contention that the Board' s proposed eval uator
was not qudified. P.S’s argument seemsto bethat, because the Board' s psychologist wasonly a
psychologist and not a psychiatrist, she was indisputably incompetent to make a psychiatric

evaluation. Evenif true, this shows nothing. One of the requirements of the IDEA isthat the
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administrative body determine astudent’s educational ability and needs. 20 U.S.C. §
1414(a)(1)(B)(ii). Connecticut’s statutes more specifically note that this may include
psychological evduation. Conn. Agencies Regs. 8§ 10-76d-9(a) (“ The evaluation study shall
include reports concerning the child’s educational progress, structured observation, and such
psychological, medical, developmental and social evduations as may be appropriate’). Thereis
no evidence that the Board’ s psychologist was anything other than amply qualified to perform a
psychological evaluation.
3. Risk of Harmto P.S

The last, and most serious, contention made by P.S. isthat his parents legitimately feared
that he would be harmed by the proposed evaluation. Whether alegitimate fear for achild’s
health can excuse a parent from the need to consent to an evaluation is an unanswered question
in this Circuit. The Board urges me to adopt the position of the Fifth Circuit, holding that there
isno “mental health” exception to a school district’ sright to evaluate achild. Andressyv.
Cleveland Independent School District, 64 F.3d 176, 178 (5th Cir. 1995). P.S. countersthat it is
entirely in keeping with the spirit of the IDEA to provide an exception to an educational agency’s
right to evaluate in cases where such evaluation might harm the child. In support of his position,
P.S. notes that the IDEA already provides an exception to certain notice requirements if
compliance “would likely result in physical or serious emotional harm to the child.” 20U.S.C. §
1412(a)(10)(C)(iv)(I). Asit turns out, decision of this case does not require me to resolve this
dispute.

There was some testimony at the hearing indicating that an improper examination might

have harmed someone in P.S.’ s condition; there was no evidence that the Pernice, the proposed
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evauator, was not a qualified psychologist or that an examination by her would have been the
kind that would have caused harm.® Moreover, the Hearing Officer found — based on the parents
testimony — that the actual reason the parents refused consent was because they were concerned
that the Board' s psychologist would not be impartial and might make arecommendation they did
not like.

If there is an exception to the Board’ s right to evaluate a child, it requires more of a
showing than was made here. Thereis quite simply no evidence that Pernice s evaluation was
likely to harm P.S. Even the most generous reading of the record could only support the finding
that (a) an inappropriate evaluation could have harmed P.S. and (b) P.S.’ s parents were
concerned that Pernice’' s evaluation might be inappropriate. Moreover, the Hearing Officer —
whose opinion | am bound to accord deference, particularly because he was in a position to
evaluate the witnesses' credibility — concluded that the parents’ true concern was that Pernice
would not be impartial.

In short, based on the preponderance of evidence in the record, | agree with the Hearing

Officer that Pernice’ s evaluation was not likely to cause harm to P.S.

® Thereis certainly no indication that such a concern was ever rased to the PPT. That
fact, in and of itself, might bar the claim; an issue not raised to the PPT cannot be raised in a
subsequent hearing. Conn. Agencies Regs. 8§ 10-76h-3(g).
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V. Conclusion

Because the Board was entitled to perform the requested evaluation, P.S.’ s parents |ost
ther right to reimbursement by failing to make P.S. avail able for that evaluation. Consequently,
the Hearing Officer was authorized to deny reimbursement.” Of course, he was also permitted
merely to reduce the amount of compensation, but he deemed that amelioration inappropriate. |

have no reason to disagree with his determination.

The defendant’ s motion for summary judgment (doc. # 26) is GRANTED. The clerk

shall close thefile.

It isso ordered.
Dated at Bridgeport, Connecticut, this 31* day of January 2005.
/9 Stefan R. Underhill

Stefan R. Underhill
United States District Judge

" Thereis no occasion to reach the alternative ground argued by the Board, that the failure
to comply with the Hearing Officer’ s order in and of itself justified dismissal.
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