UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DUANE Z| EMBA
V. :  CIV. NO 3:01CVv2166 (JCH)

JOHN ARMSTRONG, ET AL

RULI NG ON MOTI ON FOR APPOI NTMENT OF COUNSEL

Plaintiff is seeking an appoi ntnment of pro bono counsel,
pursuant to 28 U.S.C. § 1915(d). During a status conference on
Decenmber 15, 2003, plaintiff sought a tenporary stay of discovery to
obtain counsel. For the reasons set forth below, plaintiff's notion
i s DENI ED.

The Second Circuit has made clear that before an appointnment is
even consi dered, the indigent person nust denonstrate that he is

unabl e to obtain counsel. Hodge v. Police O ficers, 802 F.2d 58, 61

(2d Cir. 1986). Furthernore, in deciding whether to appoint
counsel, the district court nust "first determ ne whether the
indigent's position seens likely to be of substance.” 1d. Once the
claimnmeets this test, the court should then consider other reasons
why appoi ntment of counsel would be warranted. 1d. In Cooper v.
Sargenti, 877 F.2d 170, 173-74 (2d Cir. 1989), the Second Circuit
cautioned the district courts against the "routine appointnment of

counsel " and reiterated the inportance of requiring an indigent to



"pass the test of likely nmerit."! The Court explained that "even
where the claimis not frivol ous, counsel is often unwarranted where
the indigent's chances of success are extrenely slim and that this
requi renment "nust be taken seriously."” Cooper, 877 F.2d at 171.

In this instance, plaintiff has not sufficiently denonstrated
that he is unable to secure counsel. Plaintiff appended copies of
twel ve efforts to obtain counsel between October 4, 1999 through
April 23, 2003. As the Second Circuit has stated, "the |anguage of
the statute itself requires that the indigent be unable to obtain
counsel before appointnment will even be considered." Hodge, at 61.
The possibility that the plaintiff nmay be able to secure counsel
i ndependently precludes granting this notion.

Additionally, the record before the Court, does not provide an
adequate basis for determ ning whether it possesses "likely merit."”
Pending is plaintiff's notion for |eave to anend the conpl aint.

Di scovery has not been conpleted and dispositive notions have not
been fil ed.

Accordingly, plaintiff's notion for appointnment of counsel

[ Doc. #44] is DENIED without prejudice. Plaintiff may renew his

The Second Circuit stressed the inportance of district court's
serious consideration of likely substantiality of an indigent's
claims in light of the overwhel m ng demand for appoi ntment of counsel
and the existence of such resources in only limted quantity. "Every
assi gnnment of a volunteer |lawer to an undeserving client deprives
society of a volunteer |awer available for a deserving cause."
Cooper, 877 F.2d at 172.



notion after the conpletion of discovery and after a decision on

sunmary j udgnent.

SO ORDERED at Bridgeport this _ day of January 2004.

HOLLY B. FI TZSI MVONS
UNI TED STATES MAGI STRATE JUDGE



